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PREFACE. 



The branch of the law to the discussion of which 
the following pages are devoted is one which both 
from a practical and a theoretical point of view justi- 
fies separate treatment. It presents problems which 
cannot be solved merely by reference to the general 
law of contract. On the contrary, it possesses many 
interesting and important principles exclusively its 
own. The subject is, however — at least I have found 
it so — a difficult one; and this must be the excuse, 
not only for the appearance of a new text-book, but 
also for the errors I cannot doubt it contains. 

With regard to the arrangement, I have endea- 
vom*ed by subdivision of the chapters and the use 
of marginal headings to make the book convenient 
to the practitioner. To economise space, I have not, 
as a general rule, cited in the body of the work more 
than one report for each case. But a reference to 
the Table of Cases will show (with, I hope, but few 
omissions) all the reports in which each case is to be 
found. The Index is almost entirely the work of my 
friend, Mr. C. J. B. Hurst, of the South Eastern Circuit, 
whose kindness in undertaking it I am glad to have 
this opportunity of acknowledging. I can safely say 
that it will be found both exhaustive and well arranged. 

December, 1898. S. A. T. R. 



CONTENTS. 



CHAPTER I. 

PAOK 

Scope op the Law op Principal and Subett ... 1 

CHAPTER II. 

Consideration 12 

CHAPTER III. 

Statute op Frauds 28 

(1) To what Contracts it applies 28 

(2) What Note or Memorandum is sufficient ... 51 

CHAPTER IV. 

Construction and Effect op Guarantees .... 69 

(1) General Rules 59 

(2) Retrospective or Prospective G5 

(8) Specific or Continuing • C8 

(4) Limitations in Time 73 

(5) Limitations in Amount 89 

(6) When the Liability of the Surety attaches .91 

(7) Parties 92 

(8) What Principal Liability is covered .... 100 

(9) With what Amount the Surety is chargeable . .117 
(10) When the Liability of the Surety becomes enforce- 
able 139 

CHAPTER V. 

Misrepresentation and Concealment 153 

CHAPTER VI. 

IllboaiiITY . 162 



X CONTENTS. 

CHAPTER VII. 

PAGE 

The RiaHTB of a Surety 165 

(1) GeneraUy 166 

(2) Indemnity 176 

(3) Securities 196 

(4) Contribution 216 

CHAPTER Vin. 

Release of the Surety by Dealings with the Pbincifal 

Contract 240 

CHAPTER IX. 

Loss of Securities and Co-sureties 266 

CHAPTER X. 

Statutes of Limitations . 281 

(1) As to Claims against a Surety 281 

(2) As to Claims by the Surety against the Principal . 289 

CHAPTER XL 

Bankruptcy 292 

(1) Rights of Creditor in the Bankruptcy of the Prin- 

cipal 292 

(2) Rights of Creditor in the Bankruptcy of the Surety 296 
(8) Rights of Surety in the Bankruptcy of the Principal 300 

(4) Rights of Surety in the Bankruptcy of Co-surety . 310 

(5) Cross-acceptances 311 

(6) Winding-up 316 

(7) Administration 317 

INDEX 319 



TABLE OF STATUTES CITED. 



PAOB 

Magna Gharta 171 

21 Jac. 1, c. 16, sec. 3 ...... 281, 288, 285 

29 Car. 2, c. 3, sec. 4 (Statute of Frauds) .... 28—58 

8 4 9 WiU. 8, c. 11 281 

7 Geo. 1, c. 31 297, 811 

43 Geo. 3, c. 99, 8e<f. 18 145 

49 Geo. 3, c. 121, sec. 8 . 129, 301, 302, 304, 305, 306, 309, 311 

sec. 14 264 

sec. 17 297, 305 

6 Geo. 4, c. 16, sec. 50 307 

sec. 52 302,306 

sec. 55 306 

.sec. 56 297 

7Geo. 4,c. 57 297 

9 Geo. 4, c. 14 (Lord Tenterden*s Act). 

sec. 6 50, 283, 284 

3 4 4 WiU. 4, c. 27, sec. 2 283 

sec. 40 285 

860.42 285,288 

c. 42, sec. 3 281, 285, 286 

sec. 5 285, 286, 288 

7 Wm. 4 & 1 Vict. c. 28, sec. 1 285,288 

12 & 13 Vict. c. 106, sec. 173 303 

sec. 178 298 

19 & 20 Vict. c. 97 (Mercantile Law Amendment Act). 

sec. 3 22,29,51,52,53 

sec. 4 98, 94 

sec. 5 . 191, 198, 199, 202, 220, 235, 311 

sec. 14 284, 285, 286 

24 & 25 Vict. c. 134, sec. 192 256, 257 

32 & 33 Vict. c. 46 190 

c. 71 (Bankruptcy Act, 1869). 

sec. 50 258 

sec. 92 194 

sec. 126 19 

33 & 34 Vict. c. 104 (Joint Stock Companies Arrangement Act) 

267, 316 



XU TABLE OF STATUTES CITED. 

PAQB 

87 & 38 Vict. c. 57 (Heal Property Limitation Act, 1874), sec. 8. 282, 

285, 286, 288 

88 & 89 Vict. c. 77 (Judicature Act, 1875), sec. 10 . 816, 816, 817 

44 & 46 Vict. c. 41 (Conveyancing Act, 1881), sec. 17 . 208, 209 

45 & 46 Vict. c. 48 (Bills of Sale Act, 1882), sec. 9 . .196 

c. 61 (Bills of Exchange Act), sec. 28 . 118, n. 

46 & 47 Vict. c. 62 (Bankruptcy Act, 1888), sec. 18 . .19 

sec. 80 258 

sec. 87 . 298,800,801,804,806,806,810 

sec. 48 194 

sec. 55 258,259 



TABLE OF CASES CITED. 



Abbeyleiz, Guardians of, v. 

SutclifEe, 26 L. R. Ir. 382.. .151 
Abrey v. Crux, L. R. 6 C. P. 37, 

39 L. J. C. P. 9, 21 L. T. 327, 

18 W. R. 63...3, 146 
Ackerman . v. Ehrensperger, 16 

M. & W. 99, 16 L. J. Ex. 3... 

137 
Adams v. Dansey, 6 Ring. 606, 4 

M. & P. 246.. .41 
Adney, Ex parley Cowp. 460... 297 
Afllalo V. Foudrinier, 6 Ring. 306 

...809 
African Company v. Mason, cited 

in Stibbs v. Clough, 1 Str. 227 

...60, 74 
Agacio V. Forbes, 14 Moo. P. G. 

160, 4 L. T. 165...92 
Agra Rank, Ex parte, L. R. 9 Eq. 

725, 39 L. J. Rk. 39... 143 
Agra & Masterman's Rank, In re, 

L. R. 2 Ch. 391, 36 L. J. Cb. 

222, 16 L. T. 162, 15 W. R. 

414...54, 93 
Agra & Masterman's Rank v. 

Leighton, L. R. 2 Ex. 56, 4 

H. & C. 656, 36 L. J. Ex. 33 

...178 
Akerman, In re, L. R. [1891] 3 

Oh. 212, 61 L. J. Cb. 34, 65 

L. T. 194, 40 W. R. 12... 187 
Albert Life Assurance Co., In re, 

L. R. 11 Eq. 164, 40 L. J. Ch. 

166, 23 L. T. 726, 19 W. R. 

821...1, 212, 238 
Aldrich v. Cooper, 8 Ves. 381. ..196 
Alhusen v. Prest, 6 Ex. 720, 20 

L. J. Ex. 404...20, 91 



Allan V. Houlden, 6 Reav. 148, 12 

L. J. Ch. 181... 158 
Allan V. Kenning, 9 Ring. 618, 2 

M. & Scott 768...250 
Allard, Ex parte, In re Simons, 

L. R. 16 Ch. D. 605, 44 L. T. 

35, 29 W. R. 406...198 
Allen, Ex parte, 8 De G. & J. 447 

...176, 803 
Allen. In re, L. R. [1896] 2 Ch. 345, 

65 L. J. Ch. 760,75L.T.186, 

44 W. R. 644...182, 189, 190 
Allen V. De Lisle, 3 Jur. N. S. 928, 

5 W. R. 158...213 
Allen V. Kemble, 6 Moo. P. C. 314, 

13 Jur. 287... 63, 64, 186 
AUiance Rank v. Rrown, 2 Dr. A 

Sm. 289...17 
Allnutt V. Ashenden, 5 M. & Gr. 

392, 6 Scott N. R. 127, 12 L. J. 

C. P. 124, 7 Jur. 113...25,26,53 
Alston, Ex parte, L. R. 4 Cb. 168, 

19 L. T. 542, 17 W. R. 266... 

211 
Amott V. Holden, 18 Q. R. 598, 17 

Jur. 318, 22 L. J. Q. R. 14... 

2, 281, 298 
Anderson v. Hayman, 1 H. Rl. 121 

...31, 82 
Andrews t;. Smith, 2 C. M. & R. 

627...38, 44 
Angrove v. Tippett, 11 L. T. 708 

...289 
Ansell V, Raker, 15 Q. R. 20...245 
Anstey v. Marden, 1 R. & P. N. R. 

124 ..19, 38, 39 
Antrobus v, Davidson, 3 Mer. 569 

...139, 152, 180, 161, 184 



i 

J 



XIV 



TABLE OF CASES CITED. 



Arcedeckne, In r«, Atkins v, 

Arcedeckne, L. B. 24 Ch. D. 

709, 58 L. J. Ch. 102, 48 L. T. 

725... 197, 211, 212, 226, 235, 

287, 238 
Arcedeckne v. Lord Howard, 45 

L. J. Ch. 622, 27 L. T. 194, 20 

W. R. 671, 879...226 
Archer v. Hall, 4 Bing. 464, 1 

M. & P. 286...104 
Archer v. Hudson, 7 Beav. 551, 

8 Jur. 761.. .109 
Ardem v. Bowney, 5 Esp. 254... 44 
Arlington, Lord v. Merricke, 2 

Wms. Saund. 411a.. .60, 74 
Armytage v. Baldwin, 5 Beav. 278 

...198, 202, 221 
Armstrong v, Cahill, 6 L. H. Ir. 

440... 133 
Arundel Bank v. Goble, Chitty 

on Bills, 11th ed. at p. 300, 

note (p)...246 
Ashbee v. Pidduck, 1 M. & W. 664 

...191 
Ashby V. Ashby, 7 B. & C. 444, 

1 M. & R. 180...280 

Ashby V. Day, 38 W. R. 631, 34 
W. R. 312, 54 L. T. 408.-.89 

Ashdown v. Ingamells, L. R. 5 
Ex. D. 280, 43 L. T. 424...182 

AshweU, Ex parte, 2 D. A Ch. 281 
...100, 149 

Astbury v. Astbury, L. R. [1898] 

2 Ch. Ill, 67 L. J. Ch. 471^, 
78 L. T. 494, 46 W. R. 636... 
288 

Atkins V. Revell, 1 De G. F. & J. 

360...191, 195, 261 
Atkinson v. Grey, 1 Sm. & G. 577 

...152 
Att.-Gen. v. Atkinson, 1 Y. & J. 

207...171 
Att.-Gen. 17. Resby, Hard. 377.. .171 
Att.-Gen. for Jamaica v. Mander- 

son, 6 Moo. P. C. 239, 12 Jur. 

383... 121, 124 
Atwood V. Crowdie, 1 Stark. 483 

...78 
Atwood V. Partridge, 4 Bing. 209, 

12 Moo. 431. ..298 



Augero v. Keen, 1 M. & W. 390 

...76 
Austen v. Barber, 12 Mod. 250 

».82, 33 
Aylwin v. Wilty, 30 L. J. Ch. 860 

...204, 206 

Backhouse v. Hall, 6 B. & S. 607, 

34 L. J. Q. B. 141, 11 Jur. 

N. S. 562, 13 W. R. 664, 12 

L. T. 375...93, 95, 98, 106 
Bacon v. Chesney, 1 Stark. 192... 

100, 110 
Badnall v. Samuel, 3 Price 521... 

247 
Bagnall v. Andrews, 7 Bing. 217, 

4 M. & P. 839...118 
Bailey v, Edwards, 4 B. & S. 761, 

34 L. J. Q. B. 41, 11 Jur. 

N. S. 134...240, 241, 262, 259 
Bainbridge v. Wade, 16 Q. B. 89, 

20 L. J. Q. B. 7, 15 Jur. 572 

...24 
Baines v. Wright, L. R. 15 Q. B. D. 

102, 16 Q. B. D. 330, 65 L. J. 

Q. B. 99, 54 L. T. 724, 34 

W. R. 211...306, 307 
Baker v. Denning, 8 A. & E. 94.. .56 
Bamford v. lies, 3 Ex. 380, 18 L. J. 

M. C. 49.. .74, 75 
Bampton v. Paulin, 4 Bing. 264, 

12 Moo. 497.. .44, 46 
Bank of Ireland v. Beresford, 6 

Dow 233...6, 145, 272 
Bank of Montreal v. Munster 

Bank, 11 Ir. R. C. L. 47... 

59,91 
Bank of Scotland v. Christie, 8 

C. &F. 214... 93, 124 
Banner, Ex parte, L. R. 2 Ch. D. 

278, 45 L. J. Bk. 73, 34 L. T. 

199, 24 W. R. 476...295 
Barber v. Fox, 1 Stark. 270.. .32, 33 
Barber v. Mackrell, 40 W. R. 618, 

41 W. R. 341, 67 L. T. 108, 

68 L. T. 29...17, 105 
Barclay v. Gooch, 2 Esp. 571 

...182, 183 
Barclay v. Lucas, 1 T. R. 291 note 

...94 



TABLE OF CASES CITED. 



XV 



Barclay v. Owen, 60 L. T. 220 

...287 
Bardwell v. Lydall, 7 Bing. 489, 

6 M. & P. 327...127 
Barker v. Parker, 1 T. R. 287 

...60, 98, 97 
Bamed^B Banking Co., In r«. Ex 

parte Stephens, L. R. 3 Ch. 

763, 19 L. T. 198, 16 W. R. 

1162... 93, 299 
Barnes v. Glenton, L. R. [1898] 

2 Q. B. 223, 67 L. J. Q. B. 

781, 79 L. T. 94...282 
Barrell v, Trussell, 4 Taunt. 117 

...12, 28, 39 
Barrington, In re, 2 Sch. & L. 112 

...92, 299 
Barry v. Moroney, 7 Ir. R. C. L. 

110, 8 Ir. R. C. L. 654... 

329 
Bartlett v. Att.-Gen., Parker 277... 

102, 108 
Bastow V. Bennett, 3 Camp. 220... 

24, 69, 68, 69, 111 
Batard v, Hawes, 2 E. & B. 287, 

8 C. & K. 277, 22 L. J. Q. B. 

443, 17 Jur. 1164...222, 229, 

231 
Batchelor v. Churchill, 14 Ves. 667 

...213 
Batchelor v, Lawrence, 9 C. B. 

N. S. 643, 30 L. J. C. P. 39, 

6 Jur. N. S. 1306, 3 L. T. 608 

...236 
Bateman v, Phillips, 16 East 272 

...32, 63, 64, 66, 92 
Bateson v. Grosling, L. R. 7 C. P. 

9, 41 L. J. C. P. 63, 26 L. T. 

670...240, 262, 263, 266, 266, 

267 
Batson v. King, 4 H. & N. 739, 

28L. J. Ex. 327...42, 219 
Batson v. Spearman, 9 A. <fe E. 

298, 3 P. & D. 77...72 
Baxter v. Nichols, 4 Taimt. 90 

...297 
Baynton v. Morgan, L. R. 21 

Q. B. D. 101, 22 Q. B. D. 74, 68 

L. J. Q. B. 139, 37 W. R. 148, 

63 J. P. 166...8 



Beaufoy, Ex parte, Cooke*s Bank- 
rupt Law (8th ed.) 180...312 

Bechervaise v, Lewis, L. R. 7 C. P. 
372, 41 L. J. C. P. 161, 26 
L. T. 848...121, 184, 180 

Beckett v. Addyman, L. R. 9 
Q. B. D. 783, 51 L. J. Q. B. 
697... 77, 79, 86, 87, 89 

Beech v. Ford, 7 Hare 208.. .240 

Beech v. Jones, 6 C. B. 696... 186 

Belford Union, Guardians of, v. 
Pattison, 11 Ex. 623, 1 H. & N. 
623, 26 L. J. Ex. 116, 3 Jur. 
N. S. 116...140 

Bell V. Banks, 3 M. & Or. 268, 
3 Scott N. R. 497.. .243, 246 

Bell V. Welch, 9 C. B. 164, 19 L. J. 

C. P. 184, 14 Jur. 432.. .21 
Bellairs v. Ebsworth, 3 Camp. 63 

...93, 96 
BellinghMU v. Frere, 1 Moo. P. C. 

333... 181, 184, 241, 263 
Belshaw v. Bush, 11 C. B. 191, 

22 L. J. C. P. 24, 17 Jur. 67 

...119, 178 
Bentham v. Cooper, 6 M. & W. 

621, 9 L. J. Ex. 114.. .63 
Berridge v. Berridge, L. R. 44 Ch. 

D. 168, 69 L. J. Ch. 633, 68 
L. T. 101, 88 W. R. 366... 
236 

Berwick (^layor of) v. Murray, 7 

De G. M. & G. 497, 26 L. J. Ch. 

201, 3 Jur. N. S. 847...237 
Berwick-upon-Tweed (Mayor of) v. 

Oswald, 1 E. & B. 296, 3 E. & 

B. 653, 6 H. L. C. 860, 22 L. J. 

Q. B. 129, 17 Jur. 1148...76, 

102, 103 
Beulah Park Estate, In re, L. R. 

15 Eq. 43.. .186 
Biddulph, Ex parte, 3 De G. & S. 

587.. .293 
Bingham t. Corbett, 34 L. J. Q. B. 

87, 12 W. R. 1030...116, 249 
Binns, In re, L. R. [1896] 2 Ch. 

586, 65 L. J. Ch. 830, 75 L. T. 

99.. .188, 304 
Bird V. Gammon, 3 Bing. N. C. 

883, 6 Scott 218...36, 38 



XVI 



TABLE OF CASES CITED. 



Birkmyr v. Darnell, 1 Sm. L. C. 
(10th ed.) 287, 2 Ld. Ray- 
mond 1085, 1 Salk. 27, 6 Mod. 
248... 31, 32, 35 

Birks V, Trippet, 1 Wms. Saund. 
82... 148 

Binningham Brewing, Malting, & 
Distillery Co., In re, 62 L. J. 
Ch. 358, 31 W. R. 415, 48 
L. T. 632...152 

Birmingham (Mayor of) v. Wright, 

16 Q. B. 623, 20 L. J. Q. B. 
214, 15 Jur. 749.. .75 

Bishop, Ex parte, L. R. 15 Ch. D. 

400, 50 L. J. Ch. 18, 43 L. T. 

165, 29 W. R. 144... 178, 179, 

185, 186, 238, 251, 300 
Bissell V. Jones, L. R. 4 Q. B. 49, 

38 L. J. Q. B. 2, 19 L. T. 262, 

17 W. R. 49, 9 B. & S. 884... 
192 

Black V. Ottoman Bank, 15 Moo. 

P. C. 472, 8 Jur. N. S. 801, 

6 L. T. 763, 10 W. R. 871... 

143, 147 
Blackhum Building Society v. 

Cunliffe Brookes & Co., L. R. 

22 Ch. D. 61, 9 A. C. 857, 54 

L. J. Ch. 376, 52 L. T. 225, 

83 W. R. 309...124 
Blackbume, In re, 9 Morr. 249... 

178, 292, 300 
Blackstone Bank v. Hill, 10 Pick. 

129...131 
Blair v. Ormond, 17 Q. B. 428... 

281, 288 
Blake v. White, 1 Y. & C. Ex. 420, 

14 L. J. Ex. 48...246 
Blakeley, In re, 9 Morr. 178.. .292, 

294, 296 
Blest v. Brown, 3 Giff. 450, 4 De G. 

P. & J. 367, 8 Jur. N. S. 187, 

6 L. T. 663.. .100, 101, 108, 

154 
Blewett, In the goods of, L. R. 

5 P. D. 116, 49 L. J. P. 31, 

42 L. T. 329, 28 W. R. 520, 44 

J. P. 768... 56 
Bloxham, Ex parte, 6 Ves. 449, 

600...298 



Bluck V. Gompertz, 7 Ex. 862, 

2 L. J. Ex. 278...13, 65 
Boaler v. Mayor, 19 G. B. N. S. 76 

...245 
Bodenham v. Purchas, 2 B. & Aid. 

39.. .124 
Boehm v. Campbell, 8 Moo. 16... 

52 
Bolding V. Lane, 1 De G. J. & S. 

122, 32 L. J. Ch. 219, 9 Jur. 

N. S. 606, 11 W. R. 386... 

288 
BoUand v. Nash, 8 B. & C. 105, 

2 M. & R. 189... 307 
Bolton, In re, W. N. [1892] 163, 

8 Times L. R. 668.. .43 
Bolton V. Buckenham, L. R. [1891 J 

1 Q. B. 278, 60 L. J. Q. B. 
261, 64 L. T. 278, 39 W. R. 
298.. .245, 253 

Bolton V, Salmon, L. R. [1891] 

2 Ch. 48, 60 L. J. Ch. 239, 64 
L. T. 222, 39 W. R. 589... 
8,9 

Bonar v. Macdonald, 3 H. L. C. 

226,-14 Jur. 1077...106, 107 
Bonser v. Cox, 4 Boav. 379, 6 Beav. 

110, 13 L. J. Ch. 260, 8 Jur. 

387... 110, 268, 269, 274 
Bottomley v. Nuttall, 5 C. B. N. S. 

122, 5 Jur. N. S. 315, 28 L. J. 

C. P. 110...119 
Boultbee v. Stubbs, 18 Ves. 20... 

252 
Bovill V. Turner, 2 Chit. 206... 71 
Bower v. Morris, Cr. & Ph. 351... 

126 
Bowker v. Bull, 1 Sim. N. S. 29... 

207, 214 
Bowmaker v. Moore, 3 Price 214, 

7 Price 223.. .104, 241 
Bowsfield V. Tower, 4 Taunt. 456 

...244, 248 
Bowyear v. Pawson, L. R. 6 Q. B. D. 

540, 50 L. J. Q. B. 495, 29 W. B. 

664.. .134, 135 
Boyd, Ex parte, 12 L. T. 38... 189 * 
Boyd V. Brooks, 34 L. J. Ch. 605, 

12 L. T. 38, 13 W. R. 419... 

189 



TABLE OF CABES CITED. 



XVll 



Boyd V. Moyle, 2 G. B. 644... 21 
Boyd V, Robins, 4 C. B. N. S. 749, 

5 C. B. N. S. 697 ; 27 L. J. 

0. P. 299, 4 Jur. N. S. 1084... 

69,298 
Boydell v, Drummond, 2 Camp. 

157, 11 East 142...65 
Boys, In re, L. R. 10 Eq. 467, 89 

L. J. Ch. 666...68, 72 
Bndbury v. Morgan, 1 H. & C. 

249, 81 L. J. Ex. 462, 8 Jur. 

N. S. 918, 7 L. T. 104... 84, 

86 
Brandon v. Brandon, 3 De G. & J. 

524, 28 L. J. Ch. 147, 6 Jur. 
ry N. S. 266...204, 214, 216 

Bray v. Manson, 8 M. & W. 668... 

252 
Brettel v. WiUiams, 4 Ex. 628, 

19 L. J. Ex. 121...64, 55, 57 
Brian v. Salter, Rollers Abr. 

Actions 24 pi. 25.. .18 
Brickwood v. Anniss, 6 Taunt. 614, 

1 Marsh. 250...248, 247 
Bridgman v. Daw, 40 W. R. 253... 

8,177 
British Bank of N. America v. 

Cuvillier, 4 L. T. 169...61, 96, 

98 
Britten, Ex parte, 8 D. <fc Ch. 35... 

293 
Brook, Ex parU, 2 Rose 334.. .63, 

72, 128, 803 
Brook, Ex parte, 6 De G. M. & G. 

771...297 
Brooke v. Enderby, 2 B. <k B. 70, 

4 Moo. 601...124 
Brooks V. Lloyd, 1 T. R. 17.. .297 
Brooks V. Stewart, 1 BeAV. 512... 

264 
Broom v. Batchelor, 1 H. & N. 

255, 25 L. J. Ex. 299.. .21, 25, 

26,27 
Broughton's Case, 5 Go. 236.. .186 
Brown, Re, Brown v. Brown, L. R. 

[1893] 2 Ch. 300, 62 L. J. Ch. 

395, 69 L. T. 12, 41 W. R. 440 

...148, 281 
Brown v. Fletcher, 35 L. T. 166... 

54,150 

P.S. 



Brown v. Lee, 6 B. & C. 689, 9 

D. & R. 700...222, 310 
Browne v. Carr, 7 Bing. 508, 2 

Russ. 600, 5 M. & P. 497... 

257,258 
Browne & Wingrove, In re, Ex 

parteAdoT, L.R. [1891] 2Q.B. 

574, 61 L. J. Q. B. 15, 6 L. T. 

N.S.485,40W.R.71...185,308 
Browning v. Baldwin, 40 L. T. 248, 

27 W. R. 644... 70, 122, 126 
Browning v. Stallard, 5 Taunt. 

460...36 
Bruce v. Garden, L. R. 8 Eq. 430, 

6 Ch. 32, 39 L. J. Ch. 334, 18 

W. R. 384.. .211 
Brunning v. Odhams Bros., 13 

Times L. R. 66.. .27, 66 
Brunton v. Dullens, 1 F. & F. 460 

...37 
Buckler v. Buttivant, 3 East 72... 

311, 312 
Bugden v. Bignold, 2 Y. & G. Eq. 

377.. .206 
Bull V. Lindsay, 4 Ex. 45... 49 
Burgess v. Eve, L. R. 13 Eq. 450, 

41 L. J. Ch. 515, 26 L. T. 540, 

20 W. R. 31i;..60, 67, 70, 79, 

81,82 
Burke v. Rogerson, 12 Jur. N. S. 

636, 13 L. T. 415, 14 L. T. 

780...267 
Burrell, Ex parte. In re Robinson, 

L. R. 1 Ch. D. 587, 45 L. J. Bk. 

68, 34 L. T. 198, 24 W. R. 353 

...193 
Burton v. Gray, L. R. 8 Ch. 932, 

43 L. J. Ch. 229...110 
Bushell V. Beavan, 1 Bing. N. C. 

103, 4 M. & Scott 622...41, 43 
Butcher v. Churchill, 14 Ves. 667 

...305 
Butcher v. Stewart, 11 M. & W. 857, 

1 D. & L. 508, 12 L. J. Ex. 

391, 7 Jur. 774.. .23, 36 
Byrne v. Muzio, 8 L. R. Ir. 396...157 

Caldwell v. Parker, 3 Ir. R. Eq. 

519, 17 W. R. 955.. .195 
Callow, Ex parte, 3 Ves. 1...264 

b 



xvm 



TABLE OP CASES CITED. 



Calvert v. Gordon (on demurrer), 

7 B. & C. 809, 1 M. & R. 497 

...78, 82 
Calvert v. Gordon (on motion), 3 

M. & R. 124...78, 82 
Calvert v. The London Docks Co., 

2 Keen 638, 7 L. J. Ch. 90, 

2 Jur. 62...112, 113, 272 
Cama, Ex parte^ In re London, 

Bombay & M. Bank, L. R. 

9 Ch. 686, 43 L. J. Bk. 688, 

22 W. R. 809, 31 L. T. 234 

...314 
Cambridge (Mayor of) v. Dennis, 

E. B. & E. 660, 5 Jur. N. S. 

265... 76, 76 
Cambridge, University of v. Bald- 
win, 6 M. & W. 580... 98 
Camidge v. AUenby, 6 B. & C. 373, 

9 D. & R. 391...119 
Campbell v. French, 6 T. R. 200, 

2 H. Bl. 163... 104 
Campbell v. Rothwell, 47 L. J. 

Q. B. 144, 38 L. T. 33.. .197 
Cannon v. Rands, 23 L. T. 817, 

11 Cox C. C. 631...162, 163 
Canterbury, Archbishop of v. 

Robertson, 1 C. & M. 690... 

141, 169 
Capel V. Butler, 2 S. & S. 457, 

4 L. J. Ch. 69...274, 275 
Came, Ex parte, L. R. 3 Ch. 463 

...203, 308 
Carr v. Montefiore, 5 B. & S. 408 

...60 
Carr v. Roberts, 5 B. A Ad. 78, 

2 N. & M. 42 ...176, 182, 

289 
Carrington v. Roots, 2 M. & W. 

248... 29 
Carstairs, Ex parte, Buck. 560... 

256 
Carter v. White, L. R. 25 Ch. D. 

666, 60 L. T. 670, 32 W. R. 692 

...147, 262, 266, 270, 272, 273, 

274, 283 
Case V. Barber, Sir T. Raym. 450 

...38 
Castling v. Aubert, 2 East 325... 

43, 44, 45 



Caton V. Caton, L. R. 1 Ch. 187, 

2 H. L. 127, 34 L. J. Ch. 664, 

36 L. J. Ch. 886...56 
Caulfield v. Maguire, 8 Ir. Eq. R. 

164, 2 J. & L. 141...185, 196, 

808 
Cecil V. Plaistow, 1 Anstr. 202... 19 
Chalmers v. Victor, 18 L. T. 481, 

16 W. R. 1046.. .27, 67, 71 
Chambers v. The Manchester and 

Milford Ry. Co., 5 B. & S. 588, 

33 L. J. Q. B. 268, 10 Jur. 

N. S. 700... 2, 162, 176 
Chapman v. Beckington, 3 Q. B. 

703, 12 L. J. Q. B. 61, 7 Jur. 

62...60, 61, 93, 97 
Chapman v. Sutton, 2 C. B. 634, 

15L. J. C. P. 166...21, 52 
Charles v. Marsden, 1 Taunt. 224 

...118 
Chater v. Beckett, 7 T. R. 201... 

38,48 
Cheetham v. Crook, McCl. & Y. 

307*. .135 
Cheetham v. Ward, 1 B. & P. 630 

...253, 254 
Chippendale, -Ex parte, 4 De G. M. 

& G. 19.. .2 
Chinnery v. Evans, 11 H. L. C. 

115, 10 Jur. N. S. 855, 11 

L. T. 68... 288 
Chohneley v. Darley, 14 M. & W. 

344, 14 L. J. Ex. 328... 58 
Churchill, In re Lord, L. R. 39 

Ch. D. 174, 58 L. J. Ch. 136, 69 

L. T. 597, 36 W. R. 805... 200 
City Discount Co. v. Maclean, L. R. 

9 C. P. 692, 43 L. J. C. P. 344, 

30 L. T. 883,..71, 119, 121, 

122, 123, 125 
Clancy v. Piggott, 2 A. & E. 473, 

4 N. & M. 496...32, 53 
Clanricarde, Ex parte, Cooke's 

Bankrupt Law (8th ed.) 183 

...312 
Clark V. Birley, L. R. 41 Ch. D. 

422, 58 L. J. Ch. 616, 60 L. T. 

948, 37 W. R. 746.. .261 
Clark V. Devlin, 3 B. & P. N. R. 

363...261 



TABLE OF CASES CITED. 



XIX 



Clarke v. Greene, 3 Ex. 619... 18, 

20,22 
Clarke v. Henty, 3 Y. & C. Ex. 

187...244 
Clarke v. Sandford, cited 2 Bro. 

C. C. p. 682...181 
Clarke v. Wilson, 3 M. & W. 208... 

147, 248 
Clayton's Case, 1 Mer. 572.. .68, 124 
Clements v. Langley, 5 B. & Ad. 

372, 2 N. A M. 269...310 
Clerk V. Blockstock, Holt 474... 

68,140 
Close V. Close, 4 De G. M A G. 

176... 191, 192, 255 
Coates V. Coates, 33 Beav. 249, 33 

L. J. Ch. 448, 9 L. T. 796, 10 

Jur. N. S..532, 12 W. R. 634... 

152, 187, 196, 206, 275, 282 
Cochran's Estate, In re, L. B. 

5 Eq. 209, 37 L. J. Ch. 293, 

17 L. T. 487, 16 W. B. 824...199 
Cock V. Ravie, 6 Ves. 288.. .180 
CockreU v. Sparkes, 1 H. & C. 699, 

9 Jur. N. S. 307, 32 L. J. Ex. 

118, 7 L. T. 762... 283, 284 
Coe V, Duffield, 7 Moo. 252.. .14, 

17,65 
Cole V, Dyer, 1 C. & J. 461, 1 Tyr. 

304, 9 L. J. Ex. 109...36, 53 
Coleman 17. Eyles, 2 Stark. 62...3d 
Coleman v. WaUer, 3 Y. & J. 212... 

162 
Coles V, Pack, L. B. 5 C. P. 65, 39 

L. J. C. P. 63,18W.R.292... 

16, 60. 74 
Coles V. Strick, 15 Q. B. 2...162 
Collett V. Haigh, 3 Camp. 281.. .4 
Collins V. Gwynne, 9 Bing. 644, 

2 Bing. N. C. 7, 6 Bing. N. C. 

453, 7 C. & P. 572.. .121, 144. 

145, 157 
Collinsi;. Jones,10B.&C. 777.. .307 
Collins V. Pressor, 1 B. & C. 682... 

128, 182, 140, 228, 229 
Colvin V, Buckle, 8 M. & W. 680... 

142, 282 
Combe v. Woolf, 8 Bing. 166, 

1 M.& Scott 241...62, 62, 241, 

260 



Commercial Bank of Australia v. 

Official Assignee, L. R. [1893] 

A. C. 181, 62 L. J. P. C. 61, 

68 L. T. 640, 41 W. R. 603... 

120, 279, 296 
Commercial Bank of Tasmania v. 

Jones, L. R. [1893] A. C. 313, 

62 L. J. P. C. 104, 68 L. T. 

776, 57 J. P. 644...263 
Considine v. Considine, 9 Ir. L. R. 

400...289 
Cook V, Lis'ter, 13 C. B. N. S. 543, 

32 L. J. C. P. 121, 9 Jur. N. S. 

823, 11 W. R. 369, 7 L. T. 

712...178, 180 
Cook V, Douzie, Cro. Car. 241... 14- 
Cooke V. , 2 Freeman 97, 2 

Eq. Ca. Abr. 223... 218 
Coope V, Creswell, L. R. 2 Eq. 106, 

2 Ch. 112, 36 L. J. Ch. 114, 

16 L. T. 42, 15 W. R. 242... 

283, 285, 287 
Coope 17. Twynam, T. <fc R. 426... 

128, 132, 158, 228, 273, 278 
Cooper 17. Evans, L. R. 4 Eq. 45, 

36 L. J. Ch. 431, 15 W. R. 

609... 148, 268, 269 
Cooper V. Jenkins, 32 Beav. 337... 

215 
Cooper V. Joel, 27 Beav. 313, 1 

De G. P. & J. 240...12 
Cooper 17. Pepys, 1 Atk. 107... 292, 

294,302 
Gopis 17. Middleton, T. & R. 224, 

2 L. J. Ch. 82...174, 191, 198, 

199, 220 
Coppin 17. Gray, 1 Y. & C. Eq. 206, 

11 L. J. Ch. 105...176, 181 
Copplestone, Ex parte^ 4 Deac. 54, 

M. & Ch. 262...303 
Cornwall v. Gould, 4 Pick. 444...183 
Cory Bros. i7. Owners of Turkish 

Ss. "Mecca," L. R. [1897] 

A. C. 286, 66 L. J. P. 86, 76 

L. T. 579, 45 W. R. 667... 

124 
Cottin 17. Blane, 2 Anstr. 644... 

174 
Coulboume i7. Dawson, 10 C. B. 

765...26 

b 2 



zx 



TABLE OF CASES CITED. 



CSoulthard v. Clementson, L. B. 

5 Q. B. D. 42, 49 L. J. Q. B. 

204, 41 L. T. 798, 28 W. R. 

866...77, 78, 79, 84, 86, €6, 

87 
Goortenay v. Williams, 8 Hare 

639, 13 L. J. Ch. 461, 16 L. J. 

Ch. 204, 8 Jut. 844...187 
Courtenay v, Wright, 2 Giff. 337... 

211 
Couturier v, Hastie, 8 Ex. 40, 22 

L. J. Ex. 97 : «ce 6 H. L. C. 

673...47, 49 
Cowell V. Edwards, 2 B. & P. 268... 

222,223 
Cowley v. Dunlop, 7T.B.665...811 
Cowper V. Smith, 4 M. & W. 619... 

261, 262 
Coyte V. Elphick, 22 W. R. 641... 

268, 274 
Cragoe v. Jones, L. B. 8 Ex. 81, 

42 L. J. Ex. 68, 28 L. T. 36, 

21 W. R. 408... 240, 263, 266, 

267, 268 
Craig's Claim, Inrej Midland Coal, 

Coke & Iron Co., L. R. [1896] 

1 Ch. 267, 64 L. J. Ch. 279, 
71 L. T. 705. 43 W. R. 244, 

2 Hanson 76... 316 
Crawford v. Stirling, 4 Esp. 207... 

67 
Craythome v. Swinburne, 14 Yes. 

160.. .63, 166, 166, 196, 203, 

216, 217, 218, 219, 220, 221, 

222. 226 
Crears v. Hunter, L. R. 19 Q. B. D. 

341, 66 L. J. Q. B. 618, 67 

L. T. 664... 14, 1^, 17 
Creighton v. Rankin, 7 C. & F. 

326...144 
CresfweU v. Wood, 10 A. <fc E. 460... 

29 
Cripps «. HartnoU, 2 B. & S. 697, 

32 L. J. Q. B. 381, 10 Jur. 

N. S. 200, 11 W. R. 963, 8 

L. T. 766...42, 176, 196 
Crisp, Ex parte, 1 Atk. 133.. .196, 

234 
Croft V. Johnson, 6 Taunt. 319, 

1 Marsh. 69...244, 248 



Crosbie, Ex parte, 2 M. & A. 393... 

307,308 
Crosby v. Crouch, 11 East 266, 2 

Camp. 166...194 
Crosfield, Ex parte, 1 Dea. 406, 2 

M. & A. 643...296 
Cross V, Sprigg, 6 Hare 662, 2 

Mac. & G. 113, 19 L. J. Ch. 

628, 14 Jur. 634...261 
Croydon Commercial Gas Co. v. 

Dickinson, L. R. 1 C. P. D. 

707, 2 C. P. D. 46, 46 L. J. C. P. 

167, 36 L. T. 136, 26 W. R. 

167...62, 116, 248, 262 
Cumberlege v, Lawson, 1 C. B. 

N. S. 709, 26 L. J. C.P. 120... 

239, 268, 269, 270 
Curling V. Chalklen, 3 M. & S. 

602...76 

Dalby 17. India & London Life 

Assurance Co., 16 C. B. 366, 

24 L. J. C. P. 2, 18 Jur. 1024... 

212 
Dale V. LoUey, Exoh. Trin. T. 

(1808)...181 
Dallas «. Walls, 29 L. T. 699... 

217, 224, 270, 273 
Dally V. Poolly, 6 Q. B. 494...21, 

27 
Dance v. Girdler, 1 B. & P. N. R. 

34...93,96, 98, 99 
Dane v. Mortgage Insurance Cor- 
poration, L. R. [1894] 1 Q. B. 

64, 63 L. J. Q. B. 144, 70 L. T. 

83.. .10, 267 
Darnell v. Trott, 2 C. & P. 82... 

33 
Dartmouth (Mayor of) v. Silly, 

7 E. & B. 97, 26 L. J. Q. B. 

90, 3 Jur. N. S. 434...76 
Davey v. Phelps. 2 M. & Gr. 300, 

2 Scott N. R. 664... 120 
Davey v. Prendergrass, 6 6. & Aid. 

187... 6, 240, 242, 261 
Davidson v. MacGregor, 8 M. & W. 

766.. .191, 266, 260, 261 
Davies v. Humphreys, 6 M. & W. 

163, 4 Jur. 260...219, 231,232, 

238, 289, 290 



TABLE OF CASES CITED. 



XXI 



Davies v. The London & Pro- 
vincial Marine Insurance Co., 

L. R. 8 Ch. D. 469, 47 L. J. 

Ch. 511, 88 L. T. 478, 26 W. R. 

794...158, 164, 162, 163, 164 
Davies t;. Stainbank, 6 De G. M. 

& G. 679...5. 116, 240, 244, 248 
Dawson v. Bank of Whitehaven, 

L. R. 4 Ch. D. 689, 6 Ch. D. 

218, 46 L. J. Ch. 646, 86 L. T. 

310... 9, 206, 207, 208 
Dawson v. Lawes, Kay 280, 23 

L. J. Ch. 434...144, 146 
Dawson t7. Morgan, 9 B. & C. 618... 

186 
Dawson v, Raynes, 2 Russ. 466... 

137 
Dean v, Newhall, 8 T. R. 168... 

263 
Delmar, Ex parte, 7 Morr. 129, 

38 W. R. 762...301 
Defries, Ex parte. In re Myers, 

36 L. T. 892.. .193 
Defries v. Smith, 10 W. R. 189... 

261 
Dering v. Lord Winchelsea, 2 

W. & T. L. C. Eq. (7th ed.) 

536, 1 Cox 318, 2 B. & P. 270... 

166, 167, 168, 216, 217, 223, 

228, 233 
Dever, Ex parU, L. R. 14 Q. B. D. 

611, 64 L. J. Q. B. .390, 63 

L. T. 131, 33 W. R. 626...295 
Dibb V. Walker, L. R. [1893] 2 

Ch. 429. 62 L. J. Ch. 636, 68 

L. T. 610, 41 W. R. 427, 37 

Sol. J. 366...287 
Dimmock v, Sturla, 14 M. & W. 

768, 16 L. J. Ex. 66...22 
Dixon V. Broomfield, 2 Chit. 206... 

57 
Dixon V. Hatfield, 2 Bing. 439, 10 

Moo. 42...38, 44 
Dobbs V. Brain, L. R. [1892] 2 

Q. B. 207, 61 L. J. Q. B. 749, 

67 L. T. 371, 41 W. R. 7, 67 

J. P. 22, 8 Times L. R. 630... 

141 
Dodge V. Pringle, 29 L. J. Ex. 

116.. .27, 163 



Done V. Walley, 2 Ex. 198, 17 

L. J. Ex. 226...226 
Dowbiggen v. Bourne, 2 Y. & C. 

Ex. 462, 6 L. J. Ex* Eq. 82, 

1 Jur. 102, Younge 111...198 
Dowden v. Levis, 14 L. R. Ir. 

307...249 
Drew V, Lockett, 32 Beav. 499, 9 

Jur. N. S. 786...206, 207 
Dry V, Davy, 10 A. & E. 30, 3 Jur. 

316... 69, 93, 96 
Drysdale v, Pigott, 8 De G. M. & G. 

646, 2 Jur. N. S. 1078, 26 

L. J. Ch. 878...211 
Duck V. Mayeu, L. R. [1892] 2 

Q. B. 611, 62 L. J. Q. B. 69, 

67 L. T. 647, 41 W. R. 66, 67 

J. P. 23, 8 Times L. R. 737... 

268 
DufSeld V. Scott, 3 T. R. 374...233 
Dimibell v. Isle of Man Ry. Co., 

42 L. T. 746...61 

Duncan, Fox & Co. «. N. & S. 
Wales Bank, L. R. 11 Ch. D. 
88, 6 A. C. 1, 60 L. J. Ch.366, 

43 L. T. 706, 29 W. R. 763...4, 
7, 147, 166, 166, 177, 179, 196, 
200, 201, 202, 205, 217, 234, 
286 

Duncan v. Lowndes, 3 Camp. 

478...67 
Duncombe v. Tickeridge, Aleyn 

94...2, 34 
Dunn V. Slee, 1 Moo. 2, Holt 399... 

222 
Durham (Mayor of) v. Fowler, 

L. R. 22 Q. B. D. 394, 68 

L. J. Q. B. 246, 60 L. T. 466, 

63 J. P. 374...103 
Durrell v. Evans, 1 H. & C. 174, 

31 L. J. Ex. 337, 9 Jur. N. S. 

104, 10 W. R. 666, 7 L. T. 

97...66, 67 
Dutchman v. Tooth, 6 Bing. N. C. 

677, 7 Scott 710... 13 

Earle, Ex parte, 6 Ves. 833.. .318 
East Union Ry. Co. v. Cochrane; 
9 Ex. 197, 23 L. J. Ex. 61, 
17 Jur. 1108...100, 108 



TT11 



TABLE OF CASES CITED. 



E»8t ft West India Dock Go. Ex 
parte, L. R. 17 Ch. D. 769, 60 
L. J. Ch. 789, 46 L. T. 6, 30 
W. B. 22...268 

East ft West India Dock Go. v. 
HiU, L. R. 22 Gh. D. 14, 9 
A. G. 448, 62 L. J. Gh. 44, 47 
L. T. 270, 81 W. R. 56...268, 
269 

Eastabrook v. Scott, 2 Yes. 466... 
261 

Eastwood V. Kenyon, 11 A. ft E. 
438, 4 Jur.l081...40 

Edge 17. Frost, 4 D. ft R. 24S...32 

Edmunds v, Wallingford, L. R. 
14 Q. B. D. 811, 54 L. J. 
Q. B. 306, 62 L. T. 720, 33 
W. R. 647, 49 J. P. 649...177 

Edwards v. Glyn, 2 E. ft E. 29, 
28 L. J. Q. B. 860...194, 196 

Edwards v, Jevons, 8 G. B. 436, 
19 L. J. G. P. 60, 14 Jut. 131 
...26, 69, 68 

Edwards v. Kelly, 6 M. ft S. 204... 
44, 46, 47 

Edwards v. Roberts, 2 Mod. 24... 
14,20 

Egerton v. Mathews, 6 East 307... 
61 

Egyptian Gommercial, ftc. Trad- 
ing Go., Ex parte y In re 
Kelson, L. R. 4 Gh. 126... 292 

Elkins V. Heart, Fitz. 202... 40 

EUesmere Brewery Go. v. Gooper, 
L. R. [1896] 1 Q. B. 76, 66 
L. J. Q. B. 173, 73 L. T. 667, 
44 W. R. 264...132, 164, 229, 
269, 272, 273 

Ellice V. Finlayson, 1832, 10 S. 346 
...114 

Elliot i;. Davis, 2 B. ft P. 338... 
269 

Ellis t;. Emmanuel, L. R. 1 Ex. D. 
167. 46 L. J. Ex. 26, 34 L. T. 
463, 24 W. R. 832...89, 126, 
127, 128, 131, 132, 133, 140, 
228, 229 

Ellis V. Wihnot, L. R. 10 Ex. 10, 
44 L. J. Ex. 10, 31 L. T. 764, 
23 W.R.204...267, 258 



Emery v. Baltz, 94 N. Y. 408... 

81,82 
Emmerson v. Heelis, 2 Taunt. 38 

...66 
Emmet v. Dewhurst, 3 Mac. ft G. 

687, 21 L. J. Gh. 497, 16 Jur, 

1116...37 
Emmott 17. Keams, 6 Bing. N. G. 

669,7 Scott 687, 3 Jur.436...62 
English 17. Darley, 2 B. ft P. 61, 

3 Esp. 49... 240, 264, 267, 268 
Ennis, In r«, L. R. [1893] 3 Gh. 

238, 62 L. J. Gh. 991, 69 L. T. 

738...74, 216, 220, 222, 224 
Enright i7. Falvey, 4 L. R. Ir. 397 

...116, 167, 168 
Errington, In re, L. R. [1894] 1 

Q. B. 11, 69 L. T. 766...8 
Espey 17. Lake, 10 Hare 260, 16 

Jut. 1106...160 
European Bank, Ex parte. In re 

Oriental Gommercial Bank, 

L. R. 12 Eq. 601, 7 Gh. 99, 

41 L. J. Gh. 217, 26 L. T. 648, 

20 W. R. 82...300, 301 
Evans 17. Beattie, 6 Esp. 26... 160 
Evans i7. Brembridge, 2 K. ft J. 

174, 26 L. J. Gh. 102, 2 Jur. 

N. S. 134...164, 264, 268, 269, 

273, 274 
Evans 17. Duncombe, 1 G. ft J. 372 

...29 
Evans 17. Earle, 10 Ex. 1, 23 L. J. 

Ex. 266...101 
Evans i7. Whyle, 6 Bing. 486, 

M. ft M. 468...104 
Ewart 17. Latta, 4 Macq. H. L. 

983...3, 139, 170, 212, 218,296 
Exall 17. Partridge, 8 T. R. 308, 

3 Esp. 8...8, 177, 178 
Eyre 17. Bartrop, 3 Madd. 221... 

116, 248, 249 
Eyre 17. Everett, 2 Russ. 381...106, 

241, 243 
Eyton V. Knight, 2 Jur. 8.. .126 

Fabeb 17. Earl of Lathom, 77 L. T. 

168... 137 
Fahey r. Frawley, 26 L. R. Ir. 78 

...182, 183 



TABLE OF CASES CITED. 



XXUl 



Fairlie v. Denton, 8 B. & G. 895, 

2 M. & B. 863, 3 C. &. P. 108 

...87 
Falcke v. Scottish Imperial Insur- 
ance Co., L. R. 84 Ch. D. 234, 

66 L. J. Ch. 707, 56 L. T. 220, 

36 W. R. 143...217 
Falmouth (Lord) v, Thomas, 1 

C. &M.89, 3Tyr. 26...48 
Farebrother v. Simmons, 5 B. & 

Aid. 388...56 
Farebrother v. Wodehouse, 28 

Beav. 18, 26 L. J. Ch. 81, 2 

Jur. N. S. 1178...207, 208 
FarhaU v. FarhaU, L. R. 7 Eq. 

286, 12 Eq. 98, 7 Ch. 128, 41 

L. J. Ch. 146, 25 L. T. 685, 

20 W. R. 157...280 
FeU V. Goslin, 7 Ex. 185, 21 L. J. 

Ex. 146...90, 128, 131, 133 
Felthouse v, Bindley, 11 C. B. 

N. S. 869, 31 L. J. C. P. 204, 

10 W. R. 423, 6 L. T. 157, 11 

W. R. 429, 7 L. T. 835...29 
Fennell v. Mulcahy, 8 Ir. L. R. 

434...48 
Fentum v. Pocock, 5 Taunt. 192, 

1 Marsh. 14...4, 5 
Ferguson v. Gibson, L. R. 14 Eq. 

379, 41 L. J. Ch. 640...9, 180, 

190, 191, 212 
Filbey v, Lawford, 3 M. & Gr. 468, 

4 Scott N.R.208...309 
Finch V, Jukes, W. N. (1877) 211 

...105 
Finlay v. Mexican Investment 

Corporation, L. R. [1897] 1 

Q. B. 517, 66 L. J. Q. B. 151, 

76 L. T. 257.. .10 
Fish V. Hutchinson, 2 Ld. Ken. 

637, 2 Wils. 94... 36 
Fisher v. Fallows, 5 Esp. 171. ..187 
Fit^erald t;. Dressier, 7 C. B. N. S. 

374, 29 L. J. C. P. 113, 6 

Jur. N. S. 698...28, 32, 43, 

47,49 
Fitzgerald v. McCowan, [1898] 2 

Ir. R. 1...268 
Flanagan v. Watkins, 3 B. & Aid. 

186...305 



Fleet V. Murton, L. R. 7 Q. B. 

126, 41L. J.Q.B.49,26L.T. 

181, 20 W. R. 97.. .49 
Flower v, Sadler, L. R. 9 Q. B. D. 

83, 10 Q. B. D. 672...163 
FoUiott V. Ogden, 1 H. Bl. 124, 

3 T. R. 726, 4 Bro. P. 0. Ill 

...172 
Forbes v. Jackson, L. R. 19 Ch. D. 

615, 51 L. J. Ch. 690, 30 W. R. 

652...197, 207, 208, 209. 212, 

213 
Ford, Ex parte, L. R. 16 Q. B. D. 

805, 55 L. J. Q. B. 406...8, 176 
Ford V. Beech, 11 Q. B. 852... 

240 
Forsyth v. Bristowe, 8 Ex. 716, 

17 Jur. 46, 676, 22 L. J. Ex. 
70, 256...287 

Forth V. Stanton, 1 Wms. Saund. 

209...28, 31, 32, 35, 36, 48, 47, 

48 
Foxley, Ex parte, L. R. 8 Ch. 616, 

18 L. T. 862, 16 W. R. 831... 
194 

Frank v. Edwards, 8 Ex. 214, 22 

L. J. Ex. 42... 76, 108 
Frazer v. Jordan, 8 E. & B. 803, 

26L.J. Q.B.288, 3Jur.N.S. 

1054...240, 251 
Freeman v. Freeman, 7 Times 

L. R. 431...56 
Freme v. Brade, 2 De G. & J. 582, 

27 L. J. Ch. 697, 4 Jur. N. S. 

748... 211 
French v. Campbell. See Camp- 
bell V. French...l04 
French v. French, 2 M. & Gr. 644, 

8 Scott N. R. 121, 1 Drink. 

159, 5 Jur. 410... 12, 37 
Frisby, In re, Alison v. Frisby, 

L. R. 43 Ch. D. 106...286, 287, 

288 

Gammon v. Stone, 1 Yes. Senr.839 

...198 
Gardom, Ex parte, 15 Ves. 286... 

62,67 
Garrard v. Cottrell, 10 Q. B. 679... 

186 



XXIV 



TABLE OF CA8ES CITED. 



Garrett v. Handley, 4 B. & G. 664, 
7 D. & B. 144, 1 C. & P. 483 
...66, 92 
Gaunt V. HiU, 1 Stark. 10...91 
Gaynor <k Rayner, T. & R. 227, 

note (e) ...198 
Gedye v. Matson, 26 Beav. 310... 

213 
Gee V. Pack, 83 L. J. Q. 6. 49, 9 

L.T. 290...72, 106, 127 
General Steam Navigation Go. v. 
Bolt, 6 G. B. N. S. 650, 6 
Jur. N. S. 801, 8 W. R. 223 
...100, 101, 112, 116, 117, 
267 
George, Re. L. R. 44 Ch. D. 627, 
69 L. J. Ch. 709, 63 L. T. 49, 
38 W. R. 617...148 
German Mining Go., Re^ 4 De G. 

M. & G. 19...176 
Giddeng v. Dodd, 3 Drew. 486... 

77 
Glfford, Ex parte, 6 Ves. 806.. .231, 
232, 240, 262, 264, 277, 278, 
279, 290, 296 
Gilbey, Ex parte^ In re Bedell, 
L. R. 8 Gh. D. 248, 47 L. J. Bk. 
49, 38 L. T. 728, 26 W. R. 768 
...19, 292, 294 
GUee, Inre, L. R. [1896] 1 Gh. 966, 
66 L. J. Gh. 419, 74 L. T. 21, 
44 W. R. 283...180, 189 
Gillespie v. Torrance, 26 N. Y. 306 

...134,136 
Gillett V. Rippon, M. & M. 406... 

238 
Glegg V. Gilbey, L. R. 2 Q. B. D, 
6, '209, 46 L. J. Q. B. 7, 326, 
86 L. T. 761, 927, 26 W. R. 42, 
311...18, 19 
Glendinning, Ex parte. Buck. 617 

...6, 191, 262, 256, 260, 261 
GloBSop V, Harrison, 3 Ves. & B. 

134...204 
Glover v. Halkett, 2 H. & N. 487, 
26 L. J. Ex. 416, 3 Jur. N. S. 
1083... 64 
Glyn 17. Hertel, 2 Moo. 134.. .66 
Goddard v. Gox, 2 Str. 1194... 
123 



I Goddard v. Whyte, 2 Giff. 449, 

3 L. T. 313, 6 Jur. N. S. 1364 
I ...173, 181, 196, 197, 203, 

212 
Goldahede v. Swan, 1 Ex. 164, 

16L. J. Ex. 284...24 
Gomersall, In re, L. R. 1 Gh. B. 

137, 2 A. G. 616 {sub nom. 

Jones V. Gordon), 46 L. J. Bk. 

1, 47 L. J. Bk. 1, 33 L. T. 483, 

37 L. T. 477, 24 W. R. 267, 

26 W. R. 172...299 

Gooch V. London Banking Associa- 
tion, L. R. 32 Gh. D. 41...817 

Good, Ex parte, L. R. 6 Gh. D. 46, 
46 L. J. Bk. 66, 36 L. T. 338, 
25 W. R. 422...263 

Goodman, Ex parte, 3 Madd. 373 
...174, 293 

Goodman v. Gbase, 1 B. & Aid. 297 
...36 

Goodwin v. Gray, 22 W. R. 312... 
206 

Gordon v. Galvert, 2 Sim. 263, 
4Rus8. 681...82 

Gordon v. Martin, Fitz. 302... 41 

Gordon v. Rae, 8 E. & B. 1066, 

27 L. J. Q. B. 186, 4 Jur. N. S. 
630...72, 106, 147, 148 

Goring v. Edmonds, 6 Bing. 94, 

3 M. & P. 269... 147, 243 
Goss V. Watlington, 3 B. & B. 132, 

6 Moo. 356...161 
Gottlieb V. Granch, 4 De G. M. & G. 

440, 22 L. J. Gh. 912, 17 Jur. 

704...211 
Graham, In re, Graham v. Noakes, 

L. R. [1896] 1 Gh. 66, 64 

L. J. Gh. 98, 71 L. T. 623, 43 

W. R. 103.. .138 
Graham, Ex parte, 6 De G. M. &G. 

366.. .6 
Grahame v. Grahame, 19 L. R. Jr. 

249...23, 26, 60, 62, 69, 110, 

260 
Gray v. Seckham, L. R. 7 Gh. 680, 

42 L. J. Gh. 127, 20 W. R. 920, 

27 L. T. 290.. .127, 130 
I Greaves, Re, 1 C. & J. 874, n.... 

29 



TABLE OF CASES CITED. 



XXV 



Green v. Cresswell, 10 A. & E. 453, 

4 Jur. 169.. .31, 42, 175, 196 
Green v. Wynn, L. R. 7 Eq. 28, 

4 Ch. 204. 38 L. J. Ch. 220, 

17 W. R. 72, 386, 20 L. T. 131 

...212, 255 
Greenfield v. Edwards, 3 De. G. 

J. & S. 582...159 
Groenough v. McClelland, 2 E. &E. 

424, 80 L. J. Q. B. 15... 3, 5 
Greenwood, Ex partCy Buck. 237 

...315 
Grierside v. Benson, 3 Atk. 248... 

168, 175, 196, 233, 234 
Griffith r. Young, 12 East 613... 

44 
GuUd V. Conrad, L. R. [1894] 

2 Q. B. 885, 63 L. J. Q. B. 721, 
71 L. T. 140, 42 W. R. 642... 
41,43 

Gull V. Lindsay, 4 Ex. 45, 18 L. J. 

Ex. 355...143 
Guy V. Newsom, 2 Cr. & M. 140... 

297 
G Wynne v. Bumell. See Collins v. 

Gwynne...l21, 144, 145, 167 

Haioh v. Brooks, 10 A. & E. 309... 

20,23 
Haigh V. Jackson, 3 M. & W. 698 

...309 
Hall, Ex parte, 3 Ves. 304...307 
Hall 17. Hutchons, 3 My. & K. 426, 

3 L. J. Ch. 45...251 
HaUett & Co., In re, L. R. [1894] 

2 Q. B. 266. 63 L. J. Q. B. 

676, 70 L. T. 891, 1 Manson 

83...92, 293 
HalliweU v. Counsell, 38 L. T. 176 

...142 
Hamilton v. Watson, 12 C. & F. 

109...154, 155, 169 
Hamlyn & Co. v. Talisker Dis- 
tillery, L. R. [1894] A. C. 202, 

71L. T. 1, 68J. P. 540...63 
Hampson v. Merriott, Fell on 

Merc. Guarantees (2nd ed.) 

27, 28...32 
Hansard v. Lethbridge, 8 Times 

L. R. 346...164, 268, 274 



Hanson, Ex parte, 12 Ves. 346, 

18 Ves. 232, 1 Rose 156...121, 

136, 137 
Harberton, Lord v. Bennett, Beatt. 

386... 204, 267 
Harding, Ex parte, L. R. 12 Ch. D. 

557, 41 L. T. 388, 28 W. R. 

168...43, 278 
Harding v. Preece, L. R. 9 Q. B. D. 

281, 61 L. J. Q. B. 615, 47 

L. T. 100, 31 W. R. 42, 46 

J. P. 646...268 
Hardwick v. Wright, 36 Beav. 133 

...269, 276 
Hardy v. Fothergill, L. R. 17 

Q. B. D. 770, 18 Q. B. D. 646, 

13A.C.351, 68L.J. Q.B. 44, 

69 L. T. 273, 37 W. R. 177, 53 

J. P. 36...89, 298. 300, 309, 816 
Hargreave v, Smee, 6 Bing. 244... 

59,69 
Hargreaves, Be, L. R. 44 Ch. D. 

236, 59 L. J. Ch. 376, 62 L. T. 

819...818 
Hargreaves v. Parsons, 13 M. & W. 

661, 14 L. J. Ex. 260...31, 40 
Harlock v. Ashberr}', L. R. 18 

Ch. D. 229, 19 Ch. D. 539, 61 

L. J. Ch. 394, 46 L. T. 366, 

30 W. R. 327...288 
Harris v. Fawcett, L. R. 16 Eq. 

311, 8 Ch. 866, 42 L. J. Ch. 

602, 29 L. T. 84.. .84, 86, 87 
Harris v. Huntbach. 1 Burr. 373... 

2,34 
Harris v. Venables, L. R. 7 Ex. 

235, 41 L. J. Ex. 180, 26 L. T. 

437, 20 W. R. 974.. .15, 20, 21 
Harrison, Ex parte, L. R. 32 Ch. D. 

396, 65 L. J. Ch. 687, 56 L. T. 

160, 34 W. R. 736...189 
Harrison, Ex parte, 2 Bro. C. C. 

614...297 
Harrison v. Courtauld, 3 B. & Ad. 

36...4, 6 
Harrison v. Seymour, L. R. 1 C. P. 

618, 36 L. J. C. P. 264. 12 Jur. 

N. S. 924...116, 248 
Hartland v. Jukes, 1 H. & C. 667 

...63, 73, 117, 149, 281 



XXVI 



TABLE OF GASES CITED. 



Hartley v. O'Flaherty. L. & G. 208 

...211, 217, 218 
Hartley v. Wilkinson, 4 Camp. 

127, 4M. &S. 26...58 
Harvey, Ex parte, 4 De G. M. & G. 

881, 23 L. J. Bk. 26...191, 

261 
Hasleham v. Young, 5 Q. B. 888, 

D. & M. 700, 13 L. J. Q. B. 

205, 8 Jur. 388.. .67 
HasseU v. Long, 2 M. & S. 363... 

76, 78, 82, 102 
Hauxwell, Ex parte. See Hawks- 
well, Ex parte 
Hawes v. Armstrong, 1 Bing. N. G. 

761...1 Scott 661, 1 Hodges 

179...53 
Hawking v. Maltby, L. R. 6 Eq. 

606, 4 Ch. 200, 38 L. J. Oh. 

313, 20 L. T. 335, 17 W. B. 

667...185 
Hawkshaw v. Parkins, 2 Swanst. 

639.. .241 
Hawkswell, Ex parte. In re Hem- 
ingway, L. R. 23 Ch. D. 626, 

52 L. J. Ch. 737, 48 L. T. 742, 

31 W. R. 711.. .194 
Hayes v. Ward, 4 Johns. Ch. Ca. 

(N. Y.) 123...171 
Hayman v. Gover, 26 L. T. 903... 

69 
Haytor Granite Co., In re, L. R. 

1 Eq. 11, 1 Ch. 77, 36 L. J. Ch. 

164, 13 L. T. 616, 14 W. R. 

186, 12 Jur. N. S. 1...316 
Head v. Baldrey, 6 A. & E. 459» 

2N. &P. 217...48 
Heath v. Key, 1 Y. & J. 434... 

243, 246 
Helbert's Case, L. R. 6 Eq. 609, 

6 H. L. 28, 40 L. J. Ch. 410, 

20 W. R. 63...7 
Heffield v. Meadows, L. R. 4 C. P. 

696, 20 L. T. 746... 23, 69, 60, 70 
Hemming v. Trenery, 2 G. M. & R. 

386, 1 Gale 206, 6 Tyr. 887, 

1 Jur. 893...160 
Henniker v. Wigg, 4 Q. B. 792, 

D. & M. 160. 7 Jur. 1068... 

63, 72, 73, 126 



Henton v. Paddison, 68 L. T. 405 

...149, 281, 283, 284 
Herman v. Jeuchner, L. R. 15 

Q. B. D. 661, 64 L. J. Q. B. 

340, 63 L. T. 94, 33 W. B. 606, 

49 J. P. 502.. .42, 175, 195 
Hewison v. Ricketts, 63 L. J. Q. B. 

711.. .105 
Heyman v. Dubois, L. R. 18 Eq. 

158, 41 L. J. Ch. 224, 26 L. T. 

668...197, 205, 226 
Hickies & Co.'s Case, L. R. 4 Eq. 

226, 36 L. J. Ch. 809, 16 L. T. 

664...295 
ELiggins v. Frankis, 15 L. J. Ch. 

329, 10 Jur. 328...207 
Hill V. Nuttall, 17 C. B. N. S. 262 

...22, 149 
Hippins, Ex parte, 2 Gl. & J. 93, 

4 L. J. Ch. 195...135, 136 
Hitchcock V. Humphrey, 5 M. & 

Gr. 569, 6 Scott N. R. 540, 

12 L. J. C. P. 235, 7 Jur. 423 

...70, 141, 142, 147 
Hitchman v. Stewart, 3 Drew. 271, 

1 Jur. N. S. 839, 24 L. J. Ch. 

690...185, 217, 223, 224, 238 
Hoad V. Grace, 7 H. & N. 494, 

31 L. J. Ex. 98, 8 Jur. N. S. 

43, 6 L. T. 369, 10 W. R. 86 

...24, 26 
Hoare v. White, 3 Jur. N. S. 446 

...309 
Hobson V. Bass, L. R. 6 Ch. 792, 

19 W. R. 992...127, 130 
Hodgson V, Anderson, 3 B. & C. 

842, 6 D. & R. 735...37, 38 
Hodgson V. Hodgson, 2 Keen 704, 

7 L. J. Ch. 6...8, 270 
Hodgson V. Shaw, 3 My. & K. 183 

...177, 198, 202, 220 
Holditch V. Milne, 3 Esp. 86... 

44,48 
Holditch V. Mist, 1 P. W. 694...172 
Hole V. Harrison, Finch 15, 1 Ch. 

C. 246...217, 235 
HoU V. Hadley, 2 A. & E. 758, 

4 N. «fe M. 406...145, 146, 

281 
HoU v. Hadley, 6 Bing. 64...260 



TABLE OF 0ASB8 CITED. 



XXVU 



Hplland v. Lea, 5 Ex. idO, 23 L. J. 

Ex. 122...108 
HoUier v. Eyre, 9 C. & P. 1...6, 

101, 116, 117 
HoUond V, Teed, 7 Hare 60...77, 

93,122 
Holme 17. Bninskill, L. B. 8 

Q. B. D. 496, 47 L. J. Q. B. 

610, 38 L. T. 103...62, 76, 77, 

101, 108, 112, 113, 241 
Holmes, Ex parte, M. <&; Ch. 301... 

127 
Holmes v. Durkee, G. & E. 23... 80 
Holmes v. Mitchell, 7 C. B. N. S. 

861, 28 L. J. C. P. 801, 6 Jur. 

N. S. 73... 53, 64 
Hooper v, Marshall, L. B. 6 C. P. 

4, 39 L. J. C. P. 14, 21 L. T. 

639...263, 266, 257, 262 
Hope, Ex parte, 8 M. D. & De G. 

720... 129 
Hope V. Gust, cited 1 East 58... 67 
Hopkinson v. Bolt, 9 H. L. C. 614, 

34 L. J. Ch. 468... 79, 208 
Horlor v. Carpenter, 3 C. B. N. S. 

172...60 
Hornby v. Cardwell, L. B. 8 

Q. B. D. 329, 61 L. J. Q. B. 89, 

46 L. T. 781, 30 W. B. 268... 

186, 187, 238 
Home V. Bamsdale, 9 M. & W. 329 

...268, 272 
Horsey's Claim, L. B. 6 Eq. 661, 

37 L. J. Ch. 393, 16 W. B. 677, 

18 L. T. 103...316 
Horton v. Day, cited 2 Wms. 

Samid. 414... 60, 74 
Hotham v. Stone, T. & B. 226, n. 

...198 
Hough V. Warr, 1 C. & P. 161... 

78,82 
Houle V. Baxter, 3 East 177.. .179, 

180, 219 
Houston, Ex parte, 2 Gl. & J. 36... 

802,303 
Howard v. Lovegrove, L. B. 6 Ex. 

48, 40 L. J. Ex. 13, 23 L. T, 

396, 19 W. B. 188... 186 
Howell V. Jones, 1 C. M. & B. 97, 

4 Tyr. 648...62, 260 



Howes V. Martin, 1 Esp. 162.. .40 
Howls V, Wiggins, 4 T. B. 714... 

802 
Hoyle, In re, L. B. [1898] 1 Ch. 

84, 62 L. J. Ch. 182, 67 L. T. 

674, 41 W. B. 81...40, 41, 66 
Hubbel V. Carpenter, 6 Barbour 

620...8, 262 
Hudson's Case, L. B. 12 Eq. 1, 40 

L. J. Ch. 444, 24 L. T. 634, 19 

W. B. 691...7 
Hudson V. Carmichael, Kay 613... 9 
Hughes V. Little, L. B. 18 Q. B. D. 

32, 56 L. J. Q. B. 96, 66 L. T. 

476, 36 W. B. 36...196 
Hughes V. Palmer, 19 C. B. N. S. 

893...18 
Hulme V. Coles, 2 Sim. 12...241, 

248 
Hulme V. Mugglestone, 3 ^I. & W. 

80...807 
Hungerford v. Hungerford, Vin. 

Abr. Surety D. 4, Gilb. Eq. C. 

67...176, 180, 183 
Hunter, Ex parte, 2 Gl. & J. 7...219 
Hutton V. Eyre, 6 Taunt. 289, 1 

Marsh. 603...263 

Ikin v. Brook, 1 B. & Ad. 124... 22 
Imperial Bank v. London &, St. 

Katherine's Dock Co., L. B. 

6 Ch. D. 196, 46 L. J. Ch. 

335, 36 L. T. 233...10, 204 
Inglis 17. MacDougal, 1 Moore 196 

...303 
International Contract Co., In re, 

L. B. 13 Eq. 623, 41 L. J. Ch. 

373, 26 L. T. 600, 20 W. B. 

622...187, 239, 308 
Israel v. Douglas, 1 H. Bl. 239... 87 

Jackman v. MitcheU, 13 Ves. 681 

...162 
Jackson v. Digby, 2 W. B. 640... 

170 
Jackson v, Ogg, Johns. 397...148 
Jacobs, Ex parte, L. B. 10 Ch. 211, 

44 L. J. Bk. 34, 31 L. T. 745 

...266,267,268,260 



XXVIU 



TABLE OF CASES CITED. 



James v. Isaacs, 12 G. B. 791, 17 | 

Jur. 69, 22 L. J. C. P. 73... | 

178 
James v, London & County Bank- 
ing Co., L. B. [1898] 2 Ch. 418, 

67 L. J. Ch. 634, 46 W. R. 627, 

...294 
James t?. Williams, 6 B. & Ad. 1109, 

8 N. & M. 196, 2 D. P. C. 48 

...63 
Jannain v. AJgar, 2 C. & P. 249, 

By. A M. 348...43 
Jarvis v. Wilkins, 7 M. A W. 410, 

6 Jut. 9.. .62 
Jay V. Warren, 1 C. A P. 532... 

248 
Jenkins v. Coomber, L. B. [1898] 

2 Q. B. 168, 67 L. J. Q. B. 780, 

78 L. T. 762.. .31 
Jenkins v. Beynolds, 3 B. A B. 14, 

6 Moo. 86...63 
Jenkins v. Bobertson, 2 Drew. 361, 

23 L. J. Ch. 816... 262 
Jephson v. Howkins, 2 M. A Gr. 

366, 2 Scott N. B. 606...140, 

142 
Jephson t;. Maunsell, 10 Ir. Eq. B. 

38, 132.. .144, 273 
Johnson, Ex parte, 3 De G. M. A G. 

218...303 
Johnson v. Compton, 4 Sim. 37... 

298 
Johnson v. NichollB, 1 C. B. 261, 

14 L. J. C. P. 161, 9 Jur. 429 

...21, 52 
Johnson v. Boyal Mail Steam 

Packet Co., L. B. 3 C. P. 38, 

37 L. J. C. P. 33, 17 L. T. 446 

...177 
Johnson v. Wild, L. B. 44 Ch. D. 

146, 69 L. J. Ch. 322, 62 L. T. 

637, 38 W. B. 600.. .217 
Johnston v. Salvage Association, 

L. B. 19 Q. B. D. 468, 67 L. T. 

218, 36 W. B. 66, 6 Asp. M. C. 

167.. .8 
Joint Stock Discount Co., Ex 

parte. In re Daunt, L. B. 6 

Ch. 466, 24 L. T. 306, 19 W. B. 

667.. .292 



Joint Stock Discount Co., Ex 

parte. In re Barneds Banking 

Co., L. B. 19 Eq. 1, 10 Ch. 

198, 44 L. J. Ch. 494, 81 L. T. 

862, 23 W. B. 281...296 
Jones, In re, L. B. 31 Ch. D. 440, 

66 L. J. Ch. 360, 53 L. T. 866, 

34 W. B. 249...189, 190 
Jones V. Beach, 2 De G. M. A G. 

886, 21 L. J. Ch. 643, 22 L. J. 

Ch. 426...66, 88, 230, 264 
Jones V. Broadhurst, 9 C. B. 173 

...178 
Jones V. Brooke, 4 Taunt. 464.. .186, 

238 
Jones V. Davids, 4 Buss. 277... 198 
Jones r. Gordon. See In re Gomer- 

sall...299 
Jones V. Merionethshire Building 

Society, L. B. [1891] 2 Ch. 

687, [1892] 1 Ch. 173, 61 L. J. 

Ch. 138, 66 L. T. 686, 40 W. B. 

273, 17 Cox C. C. 389...163, 

164 
Jones V, Mossop, 3 Hare 668... 137, 

190,307 
Jones V. Orchard, 16 C. B. 614, 24 

L. J. C. P. 229.. .176, 196 
Jones V. Whitaker, 57 L. T. 216... 

263, 264, 266 
Jones V. WiUiams, 7 M. A W. 493 

...283 
Jupp V. Bichardson, 26 L. J. Ex. 

261...160 

Kay v. Groves, 6 Bing. 276, 3 M. A 

P. 634, 4 C. & P. 72...71 
Kearsley v. Cole, 16 M. A W. 128, 

16 L. J. Ex. 116...191, 262, 

263, 254, 266 
Keate v. Temple, 1 B. A P. 168 

...32 
Keay v. Fenwick, L. B. 1 C. P. D. 

746.. .119 
Keeping v. Broon, 11 Times L. B. 

696.. .123 
Keily, In re, 6 Ir. Ch. B. 394.. .3, 

8, 203, 211 
Keily v. Murphy, 1 Sau. A Sch. 

479... 138 



TABLE OF CASES CITED. 



XXIX 



Kellock V, Enthoven. See Killock 

V. Enthoven 
Kemp V. Finden, 12 M. & W. 421, 

13 L. J. Ex. 187, 8 Jur. 66... 

238 
Kendal, Ex parte, 17 Ves. 614... 

293 
Kennaway v. Treleavan, 6 M. & W. 

498, 3 Jur. 1034.. .21, 62 
Kent V, Canter, WaU. Lyn.364... 

198 
Kerrison v. Cole, 8 Camp. 362... 4, 6 
Kepp V, Wiggett, 10 C. B. 36, 20 

L. J. C. P. 49, 14 Jur. 1137... 

103 
Keyes v. Elkins. 6 B. <&; S. 240, 34 

L. J. Q. B. 26, 11 Jur. N, S. 

Ill, 13 W. R. 190, 11 L. T. 

474...263 
Killock V. Enthoven, L. R. 8 Q. B. 

468, 9Q.B.241, 43L.J.Q.B. 

90, 22 W. R. 322...177 
Kimball v. Newall, 7 Hill 116...2 
King v. Cole, 2 Ex. 628, 17 L. J. 

Ex. 283...20. 21, 22, 24 
King V. Hoare, 13 M. & W. 494... 

66 
King V, Malcott, 9 Hare 692...162 
King V, Wilson, BuUer's N. P. 281, 

2 Stra. 873...38 
KingBton-upon-Hull (Mayor, &c. 

of) V, Harding, L. R. [1892] 2 

Q. B. 494, 62 L. J. Q. B. 66, 

67 L. T. 239, 41 W. R. 19... 

143, 268, 267 
Kinnaird v. Trollope, L. R. 39 

Ch. D. 636, 67 L. J. Ch. 906, 

69 L. T. 433, 37 W. R. 234...8 
Kinnaird v. Webster, L. R. 10 

Ch. D. 139, 48 L. J. Ch. 348, 

39 L. T. 494, 27 W. R. 212... 

122 
Kipling V. Turner, 6 B. & Aid. 261 

...98 
Kirby v, Ihike of Marlborough, 2 

M. & S. 18.,.72, 121, 164 
Kirkham v. Marter, 2 B. & Aid. 

613, 1 Chit. 382...36 
Kirkwood's Estate, In re, 1 L. R. 

Ir. 108...207, 209, 214, 234 



Kitson V. Julian, 4 E. & B. 864... 

62, 76, 117 
Knight V. Hughes, 3 C. & P. 467, 

M. & M. 247...236, 236, 238, 

239 
Knowell, Ex parte, 13 Ves. 193... 

264 
Knox V. Turner, L. R. 9 Eq. 166, 

6 Ch. 616, 39 L. J. Ch. 780, 

23 L. T. 227.. .211 

La Fabge v. Herter, 11 Barbour 

169... 3, 262 
Laoey v. Hill, L. R. 8 Ch. 441, 

42 L. J. Ch. 86, 28 L. T. 86, 

21 W. R. 239...96, 203, 308 
Lacy V. McNeile, 4 D. & R. 7... 

37 
Ladbrooke v. Hewett, 1 D. P. C. 

488...246, 248 
Laforest, Ex parte, 1 M. & Bl. 

363, 2 D. & Ch. 199...814 
Lake v. Brutton, 18 Beav. 34, 8 

De G. M. & G. 440, 26 L. J. 

Ch. 842, 2 Jur, N. S. 839... 

109, 197, 214 
Lakeman v. Mountstephen. See 

Mountstephen v, Lakeman... 

1, 32, 34, 36, 41 
Lamb v. Vice, 6 M. & W. 467, 4 

Jur. 341...92 
Lane, Ex parte, De G. 300.. .37 
Lane v. Burghart, 1 Q. B. 938, 6 

Jur. 166...37,41 
Langdale v. Parry, 2 D. & R. 337 

...69 
Latter r. White, L. R. 6 Q. B. 

622, 6 Q. B. 474, 6 H. L. 678, 

41 L. J. Q. B. 342, 26 L. T. 

668, 19 W. R. 1149...12, 17, 

18, 192 
Laurie 17. Scholefield, L. R. 4 C. P. 

622, 38 L. J. C. P. 290...23, 

60, 70, 72, 106 
Law V. East India Co., 4 Ves. 824 

...176 
Law Courts Chambers Co., Re, 61 

L. T. 669... 177, 178 
Lawder v, Lawder, 7 Ir. R. C. L. 

67...167 



zzx 



TABLE OF CASES CITED. 



Lawrence v. Walmsley, 12 C. B. 

N. S. 799, 31 L. J. G. P. 148 

...146 
LawBon v. Wright, 1 Cox 276... 

217, 228, 232, 238 
Lazton r. Peat, 2 Gamp. 186... 4 
Layer v. Nelson, 1 Vem. 466... 

176 
Lea V. Hinton, 6 De G. M. & G. 

823...211 
Leadley v. Evans, 2 Bing. 82, 9 

Moo. 102...76 
Leaf V, GibbB, 4 G. & P. 466... 

273 
Leake v. Young, 6 E. & B. 966... 

193 
Leathley v. Spyer, L. R. 6 C. P. 

696, 39 L. J. G. P. 299, 22 

L.T.821...60, 92,96, 117 
Lee V. Bashpole, Boiler's N. P. 

281...38 
Lee V. Jones, 14 G. B. N. S. 386, 

17 G. B. N. S. 482, 34 L. J. 

G. P. 131, 11 Jur. N. S. 81... 

164, 166, 166,167, 250 
Lee V. Rook, Mos. 818.. .180 
Leeds v. Lancashire, 2 Gamp. 206 

...68 
Leers, Ex parte, 6 Ves. 644.. .292, 

302 
Lehain v. Philpot, L. R. 10 Ex. 

242, 44 L. J. Ex. 226, 33 L. T. 

98, 23 W. R. 876... 46 
Leroux v. Brown, 12 G. B. 801, 36 

Jur. 1021, 22 L. J. G. P. 1... 

28 
Lever v. Pearce, W. N. [1888] 106 

...232 
Levi's Gase, L. R. 7 Eq. 449, 20 

L. T. 296, 17 W. R. 666...296 
Lewin v. Wilson, L. R. 11 A. G. 

639, 66 L. J. P. G. 76, 66 L. T. 

410...287, 288 
Lewis, Ex partej M. & McA. 426 

...297 
Lewis V. Hoare, 44 L. T. 66, 29 

W. R. 367.. .149 
Lewis V. Jones, 4 B. & G. 606, 6 

D. & R. 667.. .191, 247, 266, 

266, 260, 261 



Lexington v. Glarke, 2 Ventc. 222 

...40, 48 
Lichfield Union, Guardians of v. 

Greene, 1 H. & N. 884, 26 

L. J. Ex. 140, 3 Jur. N. S. 

247...119 
Lincoln v. Wright, 4 Beav. 427... 

309 
Lindsay v. Lord Downe, 2 Ir. 

Eq. R. 307.. .244 
Lingard v. Bromley, 1 V. & B. 

114.. .226 
Littlejohn, Ex parte, 3 M. D. & 

De G. 182, 7 Jur. 474...21, 63 
Liverpool Borough Bank v, Logan, 

5 H. & N. 464, 29 L. J. Ex. 
249.. .129 

Liverpool W. W. Go. v. Atkinson, 

6 East 607. 2 Smith 664... 

60, 74, 76 

Lloyd V. Dimmack, L. R. 7 Gh. D. 

398, 47 L. J. Ch. 398, 38 L. T. 

173, 26 W. R. 468... 182 
Lloyd V. Guibert, L. R. 1 Q. B. 

116, 6 B. & S. 100, 120, 33 

L. J. Q. B. 241, 36 L. J. Q. B. 

74, 10 Jur. N. S. 949, 10 L. T. 

570, 12 W. R. 953... 63 
Lloyds V. Harper, L. R. 16 Gh. D. 

290, 50 L. J. Gh. 140, 43 L. T. 

481, 29 W. R. 462...12, 13, 77, 

78, 79, 80, 81, 82, 86, 88, 92 
Lobbon, Ex parte, 17 Ves. 334.. .309 
Lockey, In re, 1 Ph. 609; 14 

L. J. Gh. 164., .138, 139, 147 
Loder's Gase, L. R. 6 Eq. 491, 16 

W. R. 1076.. .296 
London Assurance Go. v. Buckle, 

4 Moo. 153.. .126 
London, B. & S. G. Ry. Go. v. 

Goodwin (on demurrer), 3 

Ex. 326; 18 L. J. Ex. 174... 

61, 99, 108 

London, B. & S. G. Ry. Go. v. 
Goodwin (on motion), 3 Ex. 
736; 18 L. J. Ex. 337... 121 

London Ghartered Bank of Aus- 
tralia, In re, L. R. [1893] 3 
Gh. 640, 62 L. J. Gh. 841, 69 
L. T. 693, 42 W. R. 14.. .267 



TABLE OF CASES CITED. 



XXXI 



London Fire Assurance Co. v. 

Bold, 6 Q. B. 614, 8 Jur. 

1118, 14 L. J. Q. B. 50...98, 

96 
London Guarantee & Accident 

Co. V. Fearhley, L. R. 6 A. C. 

911, 48 L. T. 390, 28 W. R. 

893, 46 J. P. 4...160 
Loosemore v. Radford, 9 M. & W. 

667...176, 182 
Love's Case, 1 Salk. 28.. .41 
Loveland v. Knight, 3 C. & P. 

106...141 
Lowe V. Dixon, L. R. 16 Q. B. D. 

456, 34 W. R. 441...217 
Lowe V. Maugham, C. & E. 340... 

249, 267 
Lucas V. Dixon, L. R. 22 Q. B. D. 

367, 58 L. J. Q. B. 161, 37 

W. R. 37a.. 61 
Luning v. Milton, 7 Times L. R. 

12...111 
Lyon V. Holt, 6 M. & W. 260... 

261 
Lysaght v. Walker, 5 Bligh N. S. 

1...62, 121, 126, 151 

McDoNAGHB, Minors, In re^ 10 

Ir. R. Eq. 269...217 
Macdonald, In re, W. N. (1888) 

130.. .232 
Macdonald v. Bell, 3 Moo. P. C. 

316...276 
Macdonald v. Longhottom, 1 

E. & E. 977, 6 Jur. N. S. 

724, 29 L. J. Q. B. 256, 8 

W. R. 614...23 
Macdonald v. Whitfield, L. R. 8 

A. C. 733, 62 L. J. P. C. 70, 

49 L. T. 466.. .81, 219 
McDougal V, Paton, 8 Taunt. 

684, 2 Moo. 644...303 
Macfarlane's Claim, In re 

Northern Counties of Eng- 
land Fire Lisurance Co., L. R. 

17 Ch. D. 337, 60 L. J. 

Ch. 273, 44 L. T. 299... 316, 

317 
McGahey v. Alston, 1 M. & W. 

386...61, 92 



McGregor v. Dover & Deal Ry. 

Co., 18 Q. B. 618...162 
Mclver v. Richardson, 1 M. & S. 

667.. .91 
McKenna v. Harnett, 13 Ir. ii. R. 

206...182 
McKewan v. Sanderson, L. R. 

16 Eq. 229, 42 L. J. Ch. 296, 

28 L. T. 169...162 
McKewan v. Thornton, 2 F. & F. 

694...164 
MacKinnon v. Armstrong, L. R. 

2 A. C. 531, 36 L. T. 482... 

307 
Mackreth v. Walmsley, 51 L. T. 

19, 32 W. R. 819...160, 226 
Maclean v. Dunn, 4 Bing. 722 ; 1 

M. & P. 671...66 
McMillan, Ex parley Buck. 287... 

297 
McMyn, In re, L. R. 33 Ch. D. 

676, 66 L. J. Ch. 846, 65 L. T. 

834, 35 W. R. 179...199, 200, 

236 
McNeale v. Reed, 7 Ir. Ch. R. 261 

...8, 210, 211 
Macrory v. Scott, 6 Ex. 907 ; 20 

L. J. Ex. 90.. .30, 44, 45,.66, 

66, 63 
Macredie, Ex parte , In re Charles, 

L. R. 8 Ch. 536, 28 L. T. 

827, 21 W. R. 635...314 
McTaggart v. Watson, 10 Bligh 

618, 3 C. & F. 626.. .142, 144 
Madden v. McMullen, 13 Ir. 

C. L. R. 306, 4 L. T. 180... 

144 
Maggs V. Ames, 4 Bing. 470, 1 

M. & P. 294...2, 37 
Mallet V. Bateman, 16 C. B. N. S. 

530, L. R. 1 C. P. 163, 35 

L. J. C. P. 40, 12 Jur. N. S. 

122, 13 L. T. 410, 14 W. R. 

226...39, 41, 43 
Mailing Union v. Graham, L. R. 

5 C. P. 201, 39 L. J. C. P. 74, 

22 L. T. 789, 18 W. R. 674... 

102 
Maltby v. Carstairs, 7 B. & 0. 736 

...254 



\\\. 



TABLE OF CASES CITED. 



>S V J \V B, «5, 17 Jur. 

Vi, - 1 , ♦M**'. /» rf Kattengell, 
; 1 R A Oh. D. 367, 46 L. J. 
Ki ;o:.*»L,T.d40...906 

V^v. « t, rh*lp».10 Ex. 69, 24 

; . jr K\ 0cJ,..:W3 

M*-vt^., M riuon» Guardians of v. 
■xXriihl.UR.9Q.B.D.6aS 

Va^-^ t\ Sidnoy. Cro. Jao. 683... 

Maiv^K r. W"^"*. 1 ^^^^ 177...140 
^la»^^^^| t^ Hloxam. 11 Ex. 586; 

i» U J. Kx. 193...207, 210 
Ma«w'«'« «'• Gregory, 6 L. T. 643 ; 

10 W. R. 630...285, 275 
Mawv^tt* r. White, 2 Stark. 101... 

1^^. 126 
MawhalU Kx parte, 1 Atk. 262... 

I8ts30a 
M<^r*liall, In the matter of, De G. 

^73...193 
Xl^ndiall V. Lamb, 5 Q. B. 116; 

O. & M. 316, 13 L. J. Q. B. 

76, 7 Jur. 860...194 
Martin v, BreokneU, 2 M. & S. 39 

...126 
Martin v. Wright, 6 Q. B. 917, 9 

Jur. 178...70 
Ma*ion V. Pritchard, 2 Camp. 436, 

12 East, 227...59, 68, 69 
Mathews v. Saurin, 31 L. R. Ir. 

181...180, 181 
Matson v. Wharam, 2 T. R. 80... 

31,32 
Matthews v. Bloxsome, 33 L. J. 

Q. B. 209...67 
Maunsell v. Egan, 9 Ir. Eq. R. 

283, 3 J. & L. 261...138 
Maure v. Harrison, 1 Eq. Ga. Ab. 

93...192 
Mawson v. Stock, 6 Ves. 800.. .266 
Maxwell v. Jameson, 2 B. & Aid. 

61...183 
Mayer v, Isaac, 6 M. & W. 605, 4 

Jur. 437...69, 66, 68, 69, 71 
Mayfield v. Sankey, 6 Times L. R. 

186...67 



Mayhew v. Grickett, 2 Swanst. 

186...21, 100, 117, 118, 128, 

196, 241, 264, 261, 280 
Medew6*s Trust, In re, 26 Beav. 

688... 60, 67 
Meek v. Ghamberlain, L. R. 8 Q. 

B. D. 31, 61L. J. Q. B.99,46 

L. T. 344, 30 W. R. 228...9 
Meek v. Wallis, 27 L. T.660...90 
Megrath v. Gray, L. R. 9 G. P. 

216, 43 L. J. C. P. 63, 30 L. T. 

16, 22 W. R 409...267 
Melvill V. Glendiiming, 7 Taunt. 

126...240, 241, 244, 260 
MelviUe v. Doidge, 6 G. B. 460, 18 

L. J. G. P. 7, 12 Jur. 922... 

104, 142 
Melville v. Hayden, 3 B. & Aid. 

693...71 
Mercantile Bank of Sydney v. 

Taylor, L. R. [1893] A. C. 

317, 57 J. P. 741...260 
Merle v. Wells, 2 Gamp. 413...69, 

68,69 
MetcaLf v. Bruin, 12 East 400, 2 

Gamp. 422.. .92, 94 
Metcalfe, Ex parte, 11 Ves. 404... 

314, 315 
Metropolitan Bank of England v. 

Coppee, 12 Times L. R. 129, 

268...254 
"Middleton v. Brewer, 1 Peake, 20 

...61 
Middleton v. Lord Onslow, 1 P. W. 

768...19 
Middleton i;. Melton, 6 M. & Ry. 

264.. .151 
Middleton v. Pollock, Ex parte 

Knight & Raymond, L. R. 20 

Eq. 515, 44 L. J. Gh. 618... 

137 
Midland Banking Go., Ex parte, 

Re Sellers, 38 L. T. 395... 

292 
Midland Banking Go. v. Ghambers, 

L. R. 7 Eq. 179, 4 Gh. 398, 38 

L. J. Gh. 478, 20 L. T. 346, 17 

W. R. 598...126, 129, 292, 293, 

307 
Miles, Ex parte, De G. 623...129 



TABLE OF CASES CITED. 



XXXlll 



MiloB V, New Zealand Alford 

Estate Co., L. R. 32 Ch. D. 

266, 65L. J. Ch. 801,54L.T. 

682, 34 W. R. 669...14, 16 
Mills, Bey 68 L. T. 871...196 
Mills 17. Fowkes, 6 Bing. N. C. 466, 

7 Scott 444, 3 Jur. 406...123 
Mills V. Alderbury Union, 8 Ex. 

690,18L.J.Ez.262...9d,96,96 
Minet, Ex parte, 14 Ves. 189...297 
Mockett V. Ames, 23 L. T. 729...27 
Moller V. Lambert, 2 Camp. 648... 

99 
^lontague v. Tidcombe, 2 Vem. 

618...146, 167, 158 
Montefiore v. Lloyd, 16 C. B. N. S. 

203, 33 L, J. C. P. 49, 9 Jur. 

N. S. 1246, 9 L. T. 330...60, 

93,96 
Moor V. Roberts, 3 C. B. N. S. 830 

...146 
Moore t;. Bowmaker, 6 Taunt. 879, 

7 Taunt. 97, 2 Marsh. 392... 

241 
Morgan v, Seymour, 1 Ch. Rep. 

120...167, 168, 176, 196, 233 
Morley t;. Boothby, 3 Bing. 107, 

10 Moo. 396... 44, 63 
Morrell v. Cowan, L. R. 6 Ch. D. 

166,7Ch. D. 161,47L.J.Ch. 

73, 37 L. T. 686, 26 W. R. 90 

...21, 27, 60, 66, 66, 91 
Morrice v. Redwyn, 2 Bam. 26... 

176 
Morris v. Stacey, Holt N. P. C. 

163...62 
Morten v. Marshall, 2 H. & C. 306, 

83 L. J. Ex. 64, 9 Jur. N. S. 

661, 8 L. T. 462...91 
Mortgage Insurance Co. v. Pound, 

64 L. J. Q. B. 394, 66 L. J. 

Q. B. 129...10, 267 
Moseley Green Coal & Coke Co., 

In re, 4 De G. J. & S. 766, 84 

L. J. Bk. 41...307 
Moss V, Hall, 6 Ex. 46, 19 L. J. 

Ex. 206...240 
Moule t;. Garrett, L. R. 6 Ex. 132, 

7 Ex. 101, 41 L. J. Ex. 62, 26 

L. T. 367. 20 W. R. 416...177 
P.S. 



Mountstephen v. Lakeman, L. R. 

6 Q. B. 613, 7 Q. B. 196. 

7H.L. 17, 43L.J.Q.B.188, 

30 L. T. 437, 22 W. R. 617... 

1, 32, 34, 36, 41 
Mowbray v. Cunningham, N. P. 

1773, cited 2 T. R. 81, 1 Cowp. 

228...31 
Mozley v. Tinkler, 1 C. M. & R. 

692,6 Tyr. 416, 1 Gale 11...91 
Muir V, Crawford, L. R. 2 H. L. Sc. 

466...263, 264, 266 
Mumford v. Gething, 7 0. B. N. S. 

306, 6 Jur. N. S. 428, 29 L. J. 

C. P. 106, 8 W. R. 187, 1 L. T. 

64... 27 
Munster & Leinster Bank t*. 

France, 24 L. R. Ir. 82...246 
Mure, Ex parte, 2 Cox 63... 248 
Murphy V. Glass, L. R. 2 P. C. 408, 

20 L. T. 461, 17 W. R. 692, 6 

Moo. P. C. N. S. 1...134, 135 
Musket V. Rogers, 5 Bing. N. C. 

728, 8 Scott 61...146 
Mutual Loan Fund v. Sudlow, 

6 C. B. N. S. 449, 28 L. J. 

C. P. 108, 6 Jur. 338...4, 276 
Myers, Ex parte, M. A Bl. 229.. .297 
Myers r. Edge, 7 T. R. 264...93,95 

Nafieb V, Bruce, 8 C. A F. 470... 
60, 61, 66, 66 

Nares v, Rowles, 14 East, 610... 
103, 104, 147 

Nash V. Spencer, 13 Times L. R. 
78...91 

National Provincial Bank, Ex 
part4, In re Rees, L. R. 17 
Ch. D. 98, 44 L. T. 326, 29 
W. R. 796...126, 127, 129, 292 

National Provincial Bank, Ex 
parte. In re Sass, L. R. [1896] 
2 Q. B. 12, 66 L. J. Q. B. 481, 
74 L. T. 383, 44 W. R. 688, 3 
Manson 126...126, 127, 129, 
292 

Nevill's Case, In re Natal Invest- 
ment Co., L. R. 6 Ch. 48, 40 
L. J. Ch. 1, 23 L. T. 677, 19 
W. R. 36...177, 266 

e 



XXXIV 



TABLE OF CASES CITED. 



New London Credit Syndicate v. 
Neale, L. R. [1898] 2 Q. B. 
487, 67 L. J. Q. B. 825...146 

New Oriental Bank Corporation, 
In r«, L. R. [1896] 1 Ch. 768, 
64 L. J. Ch. 489, 72 L. T. 419, 
43 W. R. 623, 2 Manson 801 
...316 

Newbury v. Armstrong, 6 Bing. 
201, 3 M. & P. 609, 4 C. & P. 
69, M. & M. 389...62 

Newmarch v. Clay, 14 East 289... 
123 

Newton, Ex parte. In re Bun- 
yard, L. R. 16 Ch. D. 880, 60 
L. J. Ch. 484, 44 L. T. 282, 
29 W. R. 407...118, 298, 299 

Newton v. Chorlton. 10 Hare 646, 

2 Drew. 388...196, 197 
Newton u. Lee, 139 N. Y. 332... 

184, 135 
Nicholls V. Norris, 3 B. & Ad. 41, n. 

...4, 6, 262 
Nicholson, Ex parte, L. R. 6 Ch. 

332, 22 L. T. 286, 18 W. R. 

41L..192, 198 
Nicholson v. Paget, 1 C. & M. 48. 

3 Tyr. 164, 6 C. <k P. 396...59, 
68,71 

Nicholson v. Revill, 4 A. & E. 676, 

6 N. & M. 192...26d, 264, 

278 
Nicolson V. Burt, 1882, 10 R. 121 

...112, 118, 114 
Nisbet «. Smith, 2 Bro. C. C. 679 

...180, 181, 240 
Noel «. Hart, 8 C. & P. 280...33 
Norman i). Bolt, C. & E. 77. ..260 
North v. Wakefield, 13 Q. B. 636, 

18 L. J. Q. B. 214, 13 Jur. 

731...240, 262, 263 
North British Insurance Co. v, 

Lloyd, 10 Ex. 623, 24 L. J. 

Ex. 14, 1 Jur. N. S. 46...164, 

156 
North- Western Ry. Co. v. Whin- 
ray, 10 Ex. 77 ; 28 L. J. Ex. 

201...60, 74, 103 
Norton v. Ellam, 2 M. & W. 461, 

1 Jur. 438...148 



Nottingham Hide, Skin, &c. Co. 
V. BottriU, L. R. 8 C. P. 694, 
42 L. J. C. P. 266, 29 L. T. 
134, 21 W. R. 739...69, 60, 70 

Oakford v. European & American 

Ss. Co., 1 H. <k M. 182... 

243 
Oakley v. Pasheller, 4 C. & P. 207, 

lOBUgh N. S. 648.. .6, 6, 241 
Oastler v. Pound, 7 L. T. 862, 11 

W. R. 618...108, 111 
Oddy V. HaUett, C. & E. 632... 

200 
Offley & Johnson's Case, 2 Leon. 

166...222 
Offord V. Davies, 12 C. B. N. S. 

748, 31 L. J. C. P. 819, 9 Jur. 

N. S. 22. 10 W. R. 768, 6 L. T. 

579...77, 78, 84, 86, 91 
Ogden V, Aspinall, 7 D. & R. 637 

...109 . 
Oldershaw v. King, 2 H. & N. 399, 

617, 27 L. J. Ex. 120, 8 Jur. 

N. S. 1162...14, 16, 16, 17, 21, 

23 
Oliver v. Hunting, L. R. 44 Ch. D. 

205, 69 L. J. Ch. 266, 62 L. T. 

108, 38 W. R. 618...66 
Onge V, Truelock, 2 Molloy 42... 

238 
Oppenheimer v. British & Foreign 

Exchange & Livestment Bank, 

L. R. 6 Ch. D. 744, 46 L. J. 

Ch. 882, 87 L. T. 629, 26 

W. R. 391...317 
Oriental Financial Corporation v. 

Overend, Gumey & Co., L. R. 

7 Ch. 142, 7 H. L. 348, 41 

L. J. Ch. 332, 26 L. T. 818, 

31 L. T. 322...4, 6, 6, 241, 262 
Orme, Be, 60 L. T. 61. ..189, 190 
Orme v. Young. Holt 84...240,243 
Orrell «. Coppock, 26 L. J. Ch. 

269, 2 Jur. N. S. 1244, 6 W. R. 

186...36, 60 
Oswald V. Mayor of Berwick-upon- 
Tweed. See Berwick-upon- 
Tweed (Mayor of) v. Oswald, 

...76, 102, 103 



TABLE OF CASES CITED. 



XXXV 



Other r. Iveson, 8 Drew. 177, 24 

L. J. Ch. 664, 1 Jur. N.S. 668 

...66, 88, 280 
Overend, Gumey & Co., In re, Ex 

parte Swan, L. R. 6 Eq. 344, 

18 L. T. 230, 16 W. R. 660... 

118 
Owen V. Homan, 3 Mao. & G. 878, 

4 H. L. C. 997, 17 Jur. 861... 

164, 165, 263 
Owen V. Wilkinson, 6 C. B. N. S. 

626, 6 Jur. N. S. 102, 28 L. J. 

C. P. 8...1S6 
03dey V. Young, 2 H. Bl. 613, 1 

Esp. 434...264 



Pace t^. Marsh, 1 Bing. 216, 8 Moo. 

69...62 
Padwick V. Stanley, 9 Hare 627, 16 

Jur.686...180, 181 
Page V, Bussell, 2 M. & S. 661... 

803 
Paine, In re, L. R. [1897] 1 Q. B. 

122, 66 L. J. Q. B. 71, 76 

L. T. 316, 46 W. R. 190, 3 

Manson 309...196, 300 
Paley v. Field, 12 Ves. 436...106, 

126, 127, 130 
Palmer v. Hendrie, 27 Beav. 349, 

28 Beav. 341...8 
Panther Lead Co., In re, L. R. 

[1896] 1 Ch. 978, 66 L. J. Ch. 

499, 44 W. R. 673, 8 Manson 

166...316 
Parker, In re, Morgan v. Hill, 

L. R. [1894] 3 Ch. 400, 64 

L. J. Ch. 6, 71 L. T. 667, 43 

W. R. 1...236, 310 
Parker v, Watson, 8 Ex. 404...240, 

273 
Parker v. Wise, 6M. & S. 239...61, 

72, 106 
Parkins v. Moravia, 1 C. & P. 376 

...38, 44 
Parr, ExparU, 18 Ves. 66, 1 Rose 

76...293 
Parr*s Banking Co. v, Yates, L. R. 

[1898] 2 Q. B. 460, 67 L. J. 

Q. B. 861... 124 



Parsons v. Briddock, 2 Vem. 608 
...174, 196, 201, 202, 203, 220, 
226 
Pasley v. Freeman, 3 T. R. 61.., 

60 
Paul V, Jones, 1 T. R. 699...302 
Payne v. Wilson. 7 B. & C. 423... 

14, 16, 21, 27 
Pearl v. Deacon, 24 Beav. 186, 1 
De G. & J. 461, 26 L. J. Ch. 
761, 8 Jur. N. S. 1187...196, 
244, 271, 276 
Pears v. Laing, L. R. 12 Eq. 41, 
40 L, J. Ch. 226, 24 L. T. 19, 
19 W. R. 663...287 
Pearsall v. Summersett, 4 Taunt. 

698...60, 66 
Pease v. Hirst, 10 B. A C. 122, 6 

M. & R. 88...72, 99 
Peckham v. Faria, 3 Doug. 13... 

31 
Peel v. Tatlock, 1 B. & P. 419... 

168 
Peiroe v. Corf, L. R. 9 Q. B. 210... 

67 

Pemherton v, Oakes, 4 Russ. 164, 

6 L. J. Ch. 36..,61, 98, 97, 124 

Pendlebury v. Walker, 4 Y. & C. 

Ex. 424...128, 131, 168, 169, 

161, 217, 226, 278 

Peppin V, Cooper, 2 B. & Aid. 431 

...76, 272 
Perfect v. Musgrave, 6 Price 111... 

243 
Perkins, In re, L. R. [1898] 2 Ch. 
182, 67 L. J. Ch. 464, 78 L. T. 
666, 46 W. R. 696...182 
Perris v. Roberts, 1 Vem. 34... 

206 
Peter v. Rich, 1 Ch. Rep. 84. ..217 
Petre v, Duncombe, 20 L. J. Q. B. 

242, 16 Jur. 86...186 
Pettman v. Keble, 9 C. B. 701, 
19 L. J. C. P. 326, 16 Jur. 38 
...233 
Petty «. Cooke, L. R. 6 Q. B. 790, 
40 L. J. Q. B. 281, 26 L. T. 
90, 19 W. R. 1112...120, 268 
Philipps, Ex parU, 1 M. D. & De 
G, 232... 298, 299 

c 2 



XXXVl 



TABLE OF CASES CITED. 



Philips V. Smith, cited 10 Ves. at 

p. 412...302 
Phillips V. Astling, 2 Taunt. 206... 

105, 106, 142 
Phillips V. Bateman, 16 East 356 

...65, 93 
Phillips V, Foxall, L. R. 7 Q. B. 

666, 41 L. J. Q. B. 298, 27 

L. T. 231, 20 W. R. 900...81, 

146, 166, 167 
Phillips V. Sackford, Gro. Eliz. 

466.,.13, 14 
Philpot V. Briant, 4 Bing. 717, 1 

M. & P. 754, 3 C. & P. 244... 

240,246,252 ' 
Pickles V, Thornton, 33 L. T. 658 

...106, 110 
Pidcock V. Bishop, 3 B. & G. 605, 

5 D. & R. 506...111 
Pierce v, Williams, 23 L. J. Ex. 

322...187, 239 
Pillans V. Van Mierop, 3 Burr. 

1663...46, 47, 50 
Pitt V. Purssord, 8 M. & W. 538, 

5 Jur. 611...186, 233 
Plastic Decoration Go. v. Massey- 

Mainwaring, 11 Times L. R. 

206...60 
Pledge V. Buss, Johns. 663, 6 Jur. 

N. S. 696...154, 155, 197 
Plomer t?. Long, 1 Stark. 163.. .123 
Plumbe V. Sunday, 1 Madd. Princ. 

6 Prac. (3rd ed.) 316...196 
Polak V. Everett, L. R. 1 Q. B. D. 

669, 46 L. J. Q. B. 218, 35 

L. T. 360, 24 W. R. 689...116, 

117, 241, 267, 271, 273, 275 
Pole V. Ford, 2 Ghit. 125...252 
Poole V. Willats, L. R. 4 Q. B. 630, 

38 L. J. Q. B. 265, 20 L. T. 

1006, 17 W. R. 1009, 9 B. & S. 

957...256, 257, 260 
Pooley V. Harradine, 7 E. & B. 431, 

3 Jur. N. S. 488, 2 L. J. Q. B. 

166, 6 W. R. 405... 3, 5 
Pope V. Andrews, 9 G. & P. 564... 

91 
Porter, Ex parte^ 4 D. & Gh. 774, 

2 M. & A. 281, 4 L. J. Bk. 

86...310 



Portsea Island Union v. Whillier, 

2 E. A E. 756, 29 L. J. Q. B. 

150, 6 Jur. N. S. 887, 2 L. T. 

211...103 
Powell, Ex parte, 2 M. A A. 533... 

18 
Power t;. Nash, 37 Maine (2 Heath) 

322...11, 178 
Powers, In re, Lindsell v. Phillips, 

L. R. 30 Gh. D. 291, 63 L. T. 

647... 282, 283, 284, 286, 287, 288 
Powles V, Hargreaves, 3 De G. M. 

& G. 480...296 
Pownall V. Perrand, 6 B. A G. 489 

...7, 178, 179 
Praed v, Gardiner, 2 Gox 86.. .205 
Prendergast v. Devey, 6 Madd. 124 

...251 
Price V. Barker, 4 E. & B. 760, 24 

L. J. Q. B. 130, 1 Jur. N. S. 

775...252, 253 
Price V. Edmonds, 10 B. & G. 578, 

5 M. & R. 287...4, 248 
Price V. Kirkham, 3 H. & G. 487, 

34 L. J. Ex. 35, 11 L. T. 314 

...148, 240, 243 
Price V. Richardson, 16 M. & W. 

539, 15 L. J. Ex. 346... 53 
Pring V. Glarkson, 1 B. & G. 14, 

2 D. & R. 78.. .260, 261 
Prior V. Hembrow, 8 M. & W. 873 

...231 
Pritchard v, Hitchcock, 6 M. & 

Gr. 151, 6 Scott N. R. 851, 

12L. J. G. P. 322...120,263 
Provincial Bank v. Gussen, 18 

L. R. Ir. 382... 248, 257 
Pugh V. Stringfield, 3 G. B. N. S. 

2, 27 L. J. C. P. 226... 92 
Pybus V. Gibb, 6 E. & B. 902, 26 

L. J. Q. B. 41, 3 Jur. N. S. 

316.. .102, 107, 117 

RA.B V. Rae,.6 Ir. Gh. R. 490.. .42, 

226 
Raikes v. Todd, 8 A. & E. 846, 1 

P. & D. 138, 1 W. W. & H. 

619...21, 68, 126 
Railton v. Matthews, 10 G. & F. 

934.. .164 



TABLE OF CASES CITED. 



XXXVll 



Bainbow v. Juggins, L. B. 6 Q. B. 

D. 188, 422, 49 L. J. Q. B. 

358, 718, 43 L. T. 346, 29 W. B. 

130...271, 278, 274, 275, 276 
Bains v. Storey, 8 G. & P. ISO... 82 
Bamsay v. Lewis, SO Barbour 403 

...286 
Banelagh v, Hayes, 1 Vem. 189... 

180,182 
Bann v. Hughes, 7 T. B. 850 n., 

4 Bro. P. 0. 27...12, 28 
Bawson, Ex parte, Jac. 274... 812 

318. 314 
Bawston v. Parr, 3 Buss. 424, 589 

...65, 88 
Bayner v, Fussey, 28 L. J. Ex. 

132...5, 245 
Bead, Ex parte, 1 Gl. & J. 224... 

808, 812, 814 
Bead v. Nash, 1 Wils. 305...31, 

35,86 
Beade v. Lowndes, 23 Beav. 861, 

26 L. J. Ch. 793, 8 Jur. N. S. 

877...251, 278 
Beader, Exparte, Buck. 381... 117, 

299 
Beader v. Kingham, 13 G. B. N. S. 

844, 32 L. J. G. P. 108, 9 Jur. 

N. S. 797, 7 L. T. 789, H 

W. B, 366...40, 41 
Bede v, Farr, 6 M. & S. 121...142 
Beed v. Morris, 2 My. & G. 361, 1 

Jur. 2d3...218 
Bees, In re. Ex parte National 

Provincial Bank, L. B. 17 

Gh. D. 98, 44 L. T. 825, 29 

W. B. 796...126, 127, 129, 292 
Bees V, Berrington, 2 W. & T. 

L. G. Eq. (7th ed.) 568, 2 

Ves. Junr. 543...5, 240, 241, 

244 
Beg. t?. Ghambers, L. B. 1 G. G. B. 

341, 41 L. J. M. G. 15, 25 

L. T. 507, 20 W. B. 103, 12 

Gox, G. G. 109...4 
Beg. V. Fay, 4 L. B. Ir. 606...145, 

171, 200, 272, 273, 274 
Beg. V, O'Gallaghan, 1 Lr. Eq. B. 

489, Jon. & G. 154...60, 134, 

200,228 



Beg. V, Bennett, Wightwick 1... 

200 
Beilly v. Dodge, 181 N. Y. 152... 

81,83 
Bein v. Lane, L. B. 2 Q. B. 144, 

8B. &S. 88...58 
Beynolds v. Doyle, 1 M. ft Or. 

753, 2 Scott N. B. 45...289 
Beynolds v, Wheeler, 10 G. B. N. S. 

561, 30 L. J. G. P. 815, 7 Jur. 

N. S. 1290, 4 L. T. 472... 

219 
Bichardson v. Horton, 6 Beav. 

185...65, 191, 230 
Bichmond v. White, L. B. 10 Gh. 

D. 727, 12 Gh. D. 361, 48 L. J. 

Gh. 798, 41 L. T. 570, 27 W. B. 

878...189 
Boaoh V. Thompson, M. <fc. M. 487 

...186, 238 
Boberts v. Growe, L. B. 7 G. P. 

629, 41 L. J. G. P. 198, 27 

L. T. 238... 7, 177, 256 
Bobinson v, Harkin, L. B. [1896] 

2 Gh. 415, 65 L. J. Gh. 773, 

74 L. T. 777, 44 W. B. 702... 

290 
Bobinson v. Wilson, 2 Madd. 434 

...198 
Boddam v. Morley, 1 De G. ft J. 1, 

26 L. J. Gh. 438, 3 Jur. N. S. 

449...285, 287 
Bodgers v. Maw, 15 M. ft W. 444 

...183 
Boe v. Haugh, 1 Salk. 29, 8 Salk. 

14...85 
Bogers v. Macken2de, 4 Ves. 752... 

217, 219 
Bolfe V. Gaslon, 2 H. Bl. 571...311 
Bolt V. Gozens, 18 G. B. 678, 25 

L. J. G. P. 254, 2 Jur. N. S. 

1073...14, 15, 20 
Bondeauv. Wyatt,2 H. Bl. 63...51 
Boper 17. Gox, 10 L. B. Ir. 200... 

156 
Boss V. Moss, Gro. Eliz. 560... 20 
Bothery v, Gurrie, BuUer's N. P. 

281...88 
Bounce ». Woodyard, 8 L. T. (0. S.) 

186...48 



XXXVUl 



TABLE OF CASES CITED. 



Bouquette r. Overmann, L. R. 10 
Q. B. 625, 44 L. J. Q. B. 221, 
33 L. T. 333...63, 64, 65, 136 

Koorke v, Mealey, 4 L. B. Ir. 166 
...162, 168, 164 

Rouse V. Bradford Banking Co., 
L. R. [1894] 2 Ch. 32, [1894] 
A. 0. 686, 63 L. J. Ch. 890, 71 
L. T. 427.. .4, 6, 9, 80, 201, 
241, 248, 246, 261 

Royal Bank of Scotland, Ez parte, 
19 Ves. 310, 2 Rose 197 ...292, 
294, 302 

Royal Bank of Scotland v. Com- 
mercial Bank of Scotland, 
L. R. 7 A. C. 366, 47 L. T. 
360, 31 W. R. 49... 296 

Rudge V. Richens, L. R. 8 C. P. 
358, 42 L. J. C. P. 127, 28 
L. T. 637.. .8 

ItMSoTd.Ex parte, 1 Gl. A J. 41...128 

Rushforth, Ex parte, 10 Ves. 409 
...106, 126, 127, 130, 192, 213, 
293, 294, 302, 306 

Russell, In re, Russell v. Shool- 
bred, L. R. 29 Ch. D. 254, '63 
L. T. 365... 8, 200 

RusseU V. Bell, 8 M. & W. 277...307 

Russell V. Moseley. 3 B. & B. 211 
...21, 62 



Sadler v. Hawkes, Rolle's Abridgt. 

Actions sur Case 16, pi. 2, 

27 pi. 49.. .14 
Sadler v, Johnson, 16 M. & W. 776, 

16 L. J. Ex. 178... 68 
St. John V. Holford, Vin. Abr. 

Surety D. 4.. .175 
St. Saviour's, Southwark, Wardens 

of, V. Bostock, 2 B. <k P. N. R. 

175...74, 76, 102 
Salkeld v. Abbott, Hayes 676, 

H. & J. 110...238 
Salting, ExparU, L. R. 26 Ch. D. 

148, 53 L. J. Ch. 416, 49 L. T. 

694, 32 W. R. 460...204, 211, 

222 
Sammon, Ex parte, 1 D. & Ch. 664 

...128 



Samson v. Bell, 2 Camp. 39... 61, 

66,74 
Samuel v. Howarth, 3 Mer. 272... 

240, 241, 244, 246, 260 
Sanders v. Coward, 16 M. & W. 48 

...281 
Sanderson v. Aston, L. R. 8 Ez. 

73, 42 L. J. Ex. 64, 28 L. T. 

36, 21 W. R. 293...62, 81,112, 

113, 167 
Sandilands v. Marsh, 2 B. & Aid. 

673...67 
Sass, In re, Ex parte National 

Provincial Bank, L.R. [1896] 

2 Q. B. 12, 66 L. J. Q. B. 481, 
74 L. T. 383, 44 W. R. 588, 

3 Manson 126...126, 127, 129, 
292 

Saunders v. Churchill, Vin. Abr. 

Surety D. 4...176 
Saunders v. Taylor, 9 B. & C. 36 

...61, 62, 66 
Saunders v. Wakefield, 4 B. & Aid. 

695...22, 29, 61, 63 
Saunderson, Ex parte, 8 De G. M. 

<&; G. 849...303 
Saunderson v. Jackson, 2 B. & P. 

238, 8 Esp. 180... 56 
Savings Bank of Hannibal v. 

Hunt, 37 Amer. R. 449... 76 
Schneider v. Norris, 2 M. & S. 286 

...66 
Schofield, Ex parU, L. R. 12 Ch. 

D. 337, 27 W. R. 925, 40 L. T. 

832...293, 294 
Scholefield r. Templer, 4 De G. 

& J. 429, 28 L. J. Ch. 452, 

6 Jur. N. S. 619... 263 
Scott V. Knox, 2 Jones 778.. .197, 

201 
Searles v. Finch, 7 Times L. R. 268 

...245 
Seear v. Cohen, 46 L. T. 589.. .162, 

163,164 
Seller v. Jones, 16 M. & W. 112, 

16 L. J. Ex. 20...72, 106 
Semple v. Pink, 1 Ex. 74, 16 L. J. 

Ex. 237...16, 16, 17 
Serjeant, Ex parte, 1 Gl. & J. 183, 

2 Gl. & J. 23...303 



TABLE OF GASES CITED. 



XXXIX 



Seymoui v. Goolson, L. B. 5 

Q. B. D. 369, 49 L. J. Q. R 

604, 28 W. R. 664...193 
Sharman v. Brandt, L. R. 6 Q. B. 

720, 40 L. J. Q. B. 812, 19 

W, R. 986...56 
Sharpe v. Gibbs, 16 C. B. N. S. 

627...246 
Shaw V. Picton, 4 B. & C. 716, 7 

D. & R. 201...124 
Shaw V. Woodcock, 7 B. & C. 73, 

9 D. & R. 889...29 
Shepherd, Ex parte, 2 M. D. & 

De G. 204. ..298 
Shepherd v. Beecher, 2 P. W. 288 

...81, 243 
Sherrington, Ex parte, 1 M. D. & 

De G. 196...306 
Sherry, In re, L. R. 25 Ch. D. 

692, 53 L. J. Ch. 404, 50 L. T. 

227, 32 W. R. 394...87, 121, 

124 
Shortrede v. Cheek, 1 A. & E. 57, 

3 N. & M. 366...53, 54 
Sicklemore v. Thisleton, 6 M. & S. 

9...149 
Siffken v. Wray, 6 East 371... 

204 
Silk V. Eyre, 9 Ir. R. Eq. 393... 

206 
SUvester, In re, L. R. [1895] 1 

Ch. 573, 64 L. J. Ch. 390, 

72 L. T. 283, 43 W. R. 443 

...87 
Simmons v. Keating, 2 Stark. 

426...68 
Simpson, Ex parte, 1 M. & A. 541 

...297 
Simpson's Claim, In re, Cunning- 
ham & Co., Ltd., L. R. 36 

Ch. D. 682, 57 L. J. Ch. 169, 

58 L. T. 16...57 
Simpson i;. Manley, 2 C. & J. 12, 

2 Tyr. 86:..62, 70, 250 
Simpson v. Penton, 2 C. & M. 

430, 4 Tyr. 315...31, 32 
Simson t;. Cooke, 1 Bing. 452, 8 

Moo. 558...93, 97 
Simson v. Ingham, 2 B. & C. 65... 

123, 124 



SkiUett v. Fletcher, L. R. 1 C. P. 

217, 2 C. P. 469, 35 L.J. C. P. 

164, 36 L. J. C. P. 206, 12 

Jur. N. S. 295, 1 H. A R. 197, 

16 L. T. 426, 16 W. R. 876... 

102, 107, 116, 248 
Slater v. Wheeler, 9 Sim. 156... 230 
Sleigh V. Sleigh, 5 Ex. 514, 19 

L. J.Ex. 345...178, 180, 186 
Small V. Currie, 2 Drew. 102, 5 

De G. M. & G. 141, 23 L. J. Ch. 

746, 18 Jur. 731... 102, 155 
Smart, Ex parte, L. R. 8 Ch. 

220, 42 L. J. Bk. 22, 28 L. T. 

146, 21 W. R. 237...295 
Smith, Ex parte, 3 Bro. C. C. 1... 

255 
Smith V. Bank of Scotland, 1 Dow 

272...157 
Smith V. Brandram, 2 M. & Gr. 

244, 2 Scott N. R. 539, 9 

D. P. C. 441, 5 Jur. 173.. .60, 90 
Smith V. Cannon, 2 E. & B. 35... 

193 
Smith V. Compton, 3 B. ft Ad. 

407...186,187,233 
Smith V. Knox, 3 Esp. 47.. .118, 254 
Smith V. Rudhall, 3 P. & P. 143... 

33 
Smith V. Winter, 4 M. & W. 454... 

117, 191, 241, 261 
Smyth i\ North, L. R. 7 Ex. 242, 

41 L. J. Ex. 103, 20 W. R. 

683...258 
Snowdon, Ex parte, L. R. 17 Ch. D. 

44, 50 L. J. Ch. 540, 44 L. T. 

830, 29 W. R. 654...180, 231, 

232, 290 
Solarte, Ex parte, 2 D. & Ch. 261, 

3 D. & Ch. 419, 1 M. & A. 270 
...313, 814, 315 

Solly V, Forbes, 2 B. & B. 88, 

4 Moo. 448...258 

Solvency Mutual Guarantee Co. r. 

Freeman, 7 H. & N. 17, 31 

L. J. Ex. 197...17 
Solvency Mutual Guarantee Co. v. 

Froane, 7 H. & N. 5, 31 L. J. 

Ex. 193, 7 Jur. N. S. 899... 

84,85 



xl 



TABLB OF CASES CITED. 



Sorby v, Gordon, 80 L. T. 628... 91 
South V. Blozam, 2 H. & M. 457, 

11 Jur. N. S. 819, 84 L. J. Ch. 
369, 11 L. T. 264...187, 207, 
210, 239 

Soutten V. Soutten, 5 B. & Aid. 

862, ID. &R. 621. ..803 
Spark V, Heslop, 1 E. & E. 663, 

28 L. J. Q. B. 197, 6 Jur. N. S. 

780, 7 W. R. 812...181, 182 
Spiers v, Houston, 4 Bligh N. S. 

616...98 
Squire v. Whitton, 1 H. L. C. 883, 

12 Jur. 126...109 

Stadt (or Stapp) v. Lill, 1 Camp. 

242, 9 East d48...62 
Stead r. Liddard, 1 Bing. 196, 

8 Moo. 2...68 
Stedman v, Martinnant, 13 East 

427...309 
Steel V, Dixon, L. B. 17 Gh. D. 

826, 60 L. J. Oh. 691, 46 L. T. 

142, 29 W. R. 736...216, 236, 

236 
Steele v. Hoe, 14 Q. B. 431, 19 

L. J. Q. B. 89, 14 Jur. 147... 

24,26 
Steele v, McKinlay, L. R. 6 A. G. 

764, 43 L. T. 368, 29 W. R. 

17...31 
Stephens, Ex parte, 11 Yes. 24... 

137 
Stephens v. Pell, 2 G. & M. 710, 

4 Tyr. 6...180 
Stephens v. Squire, 6 Mod. 206... 

36 
Stevenson v. Roche, 9 B. & G. 707 

...250 
Stewart v, Aberdein, 4 M. & W. 

211...141 
Stewart v. Brown, 1871, 9 R. 763 

...114, 260 
Stewart v, Eddowes, L. R. 9 G. P. 

311, 43 L. J. G. P. 204, 30 

L. T. 383, 22 W. R. 634...66 
Stewart v. McKean, 10 Ex. 676, 

24 L. J. Ex. 146...63, 114, 

116 
StifE V, Eastbourne Local Board, 

19 L. T. 408...160 



Stirling v. Forrester, 8 Bligh 576 

...166, 217. 234, 273. 277, 

278 
Stokes, Ex parte, De Gex 618, 12 

Jur. 891...217, 310 
Stone V, Gompton, 6 Bing. N. G. 

142, 6 Scott 846...169 
Stothert v. Goodfellow, 1 N. ft M. 

202...147 
Stow V, Scott, 6 G. & P. 241... 

33 
Strange v, Fooks, 4 Gifl. 408, 

9 Jur. N. S. 943, 8 L. T. 789 

...274, 275, 277 
Strange v. Lee, 3 East 484... 60, 

93, 96, 97 
Straton v, RastaU, 2 T. R. 366... 

100 
Stratton v. Mathews, 3 Ex. 48, 

6 D. ft L. 229, 12 Jur. 924, 

18L. J. Ex. 5... 186, 238 
Sturtevant v. Ford, 4 M. ft Gr. 

101, 4 Scott N. R. 668...78, 

118 
Sumner v, Powell, 2 Mer. 30, 

T. ft R. 423...280 
Sutton 17. Grey, L. R. [1894] 1 Q. B. 

286, 63 L. J. Q. B. 638, 69 

L. T. 678, 42 W. R. 196...28, 

32, 41, 49 
Swain v. Wall, 1 Gh. Rep. 149... 

224,236 
Swan's Estate, In re, 4 Ir. R. Eq. 

209...186, 217, 235, 238 
Swan V. Bank of Scotland, 10 Bligh 

N. S. 627, 1 Deac. 762... 161, 

162 
Sweet V, Lee, 3 M. ft Gr. 462, 

4 Scott N. R. 77, 5 Jur. 1184 

...29 
Sweeting v, Asplin, 7 M. ft W. 165 

...38, 44 
Sweeting v. Pearce, 9 G. B. N. S. 

634, 80 L. J. G. P. 109...9 

W. R. 343...141 
Swinyard v, Bowes, 6 M. ft S. 62 

...147 
Swire v. Redman, L. R. 1 Q. B. D. 

686, 36 L. T. 470, 24 W. R. 

1069...6, 186, 240 



TABLE OF CA8EB CITED. 



zU 



SykoB V, Dixon, 9 A. & E. 698, 

1 P. & D. 463...29 
Symmons v. Want, 2 Stark. 871... 

91 

Taivnbb i;. Moore, 9 Q. B. 1, 15 

L. J. Q. B. 891, 11 Jur. 11... 

27 
Tatlook V. Harris, 3 T. B. 174...87 
Tatom V, Evans, 64 L. T. 886...111 
Tayleur v, WUding, L. R. 8 Ex. 

808, 87 L. J. Ex. 178, 18 L. T. 

666, 16 W. R. 1018...77 
Tayler, Ex parU, 1 De G. & J. 802, 

8 Jur. N. S. 768, 26 L. J. Bk. 

68...174, 292, 802 
Taylor v. Bank of New South 

Wales, L. R. 11 A. C. 696, 67 

L. J. P. C. 47, 65 L. T. 444... 

270, 275, 277 
Taylor v. Higgins, 8 East 169... 

114, 188 
Taylor t?. Hilary, 1 C. M. & R. 741, 

8 D. P. C. 461, 1 Gale 22, 

6 Tyr. 878, 7 C. A P. 80...86 
Taylor v. Mills, 2 Cowp. 625...176, 

802 
Telegraph Construction Co., In re, 

L. R. 10 Eq. 884, 89 L. J. Ch. 

728, 22 L. T. 649, 18 W. R. 

729...817 
Tempson v. Knowles, 7 C. B. 661, 

18L.J. 0. P. 222...148 
Thomas v. Cook, 8 B. & C. 728, 

8 M. & R. 444...42 
Thomas v, Courtnay, 1 B. & Aid. 1 

...266 
Thomas v, Williams, 10 B. & C. 

664...44, 46, 48 
Thomas v. Young, 16 East 617... 

244 
Thompson, ExparUj M. & Bl. 219 

...297,298 
Thompson v. Bond, 1 Camp. 4... 82 
Thompson v. Freeman, 1 T. R. 166 

...194 
Thompson v. Lack, 8 C. B. 640, 

16 L. J. C. P. 76...258, 264 
Thompson v. Thompson, 2 Bing. 

N. C. 168.. .298 



Thome v. Puller, Cro. Jao. 896... 

14,20 
Thornton v, Jenyns, 1 M. & Gr. 

166... 21, 27 
Thornton v. Maynard, L. R. 10 

C. P. 696, 44 L. J. C. P. 882, 

38 L. T. 488...178, 180 
Thornton r. MoKewan, 1 H. ft M. 

626,32L.J. Ch. 69, 11 W. R. 

140...127 
Thorpe v. Jackson, 2 Y. ft C. Ex. 

668...280 
Tileston v. Clark, RoUe's Ahridgt. 

Actions 24, pi. 26... 18 
Titley v. Davies, 2 Y. ft C. Eq. 899 

...206 
Tolhurst V, Brickenden, Cro. Jac. 

250...18 
Tomlinson v. Gell, 6 A. ft E. 564, 

1 N. & P. 588...38, 47 
Tomlinson v. Gill, Ambl. 830... 32, 

86,40,47 
Torrance t;. Bank of British North 

America, L. R. 6 P. C. 246, 

29 L. T. 109, 21 W. R. 529... 

247 
Toussaint v, Martinnant, 2 T. R. 

100...176, 176, 181, 182, 184 
Traill v. Baring, 4 Giff . 485, 4 De 

G. ft S. 818, 10 Jur. N. S. 87, 

83 L. J. Ch. 621, 12 W. R. 884, 

9 L. T. 708...164 

Traill v. Gibbons, 2 F. ft F. 868... 

268, 270, 278 
Trent Navigation Co. v, Harley, 

10 East 84...143, 248 

Tuck V. Pyson, 6 Bing. 821.. .258 
Tucker, In re, L. R. [1894] 1 Ch. 

724, 8 Ch. 429, 68 L. J. Ch. 

737, 71 L. T. 463...284 
Tucker v, Laing, 2 K. ft J. 746... 

6, 246, 247, 263 
Turner, Ez parte, 8 Ves. 243...180 
Turner v. Davies, 2 Esp. 478... 

226 
Turquand, Exparte, L. R. 8 Ch. D. 

446, 46 L. J. Bk. 168...170, 

212, 294, 306 
Twogood, Ex parte, 19 Ves. 229... 



xlii 



TABLE OF CASES CITED. 



Twopenny v. Young, 3 B. & C. 208 

...246 
Tynt V. Tynt, 2 P. W. 642, Mos. 

192...169, 203 
Tyson v. Cox, T. & R. 396...244, 

261 

Underhiix V, Horwood, 10 Ves. 

226...269 
Union Bank of Manchester v. 

Beech, 3 H. & G. 672, 34 L. J. 

Ex. 133, 12 L. T, 499, 13 W. R. 

922...261, 262 

Van Sandau v. Gorsbie, 3 B. & Aid. 

13, 1 Chit. 16...302, 304 
Vaughan v. HaUiday, L. R. 9 Ch. 

661, 30 L. T. 741, 22 W. R. 

886...296 
Vere, Ex parte, 4 D. & Ch. 295... 

128 
Vernon v. Turley, 1 M. & W. 316 

...247, 260 
Vron Colliery Co., In re, L. R. 20 

Ch. D. 442, 61 L. J. Ch. 389, 

30 W. R. 388...182 
Vulliamy v. Noble, 3 Mer. 693... 

136, 137 

Wade v. Coope, 2 Sim. 166... 197, 

205, 206, 207 
Waggoner v, Walrath, 24 Hun. 

(N. Y.) 443...232 
Wain V. Walters, 6 East 10...22, 

29, 61, 63 
Walker, Ex parte, 4 Ves. 373... 

313, 314 
Walker, In re, L. R. [1892] 1 Ch. 

621, 61 L. J. Ch. 234, 66 L. T. 

316, 40 W. R. 327...192 
Walker v. Bartlett, 18 C. B. 845, 

25 L. J. C. P. 263, 2 Jur. N. S. 

643...177 
Walker v. British Guarantee 

Association, 18 Q. B. 277, 21 

L. J. Q. B. 257, 16 Jur. 886 

...142 
Walker v, Hardman. 4 G. & F. 268, 

11 Bli. N. S. 229...68, 72, 160 
Walker r. Hill, 6 H. & N. 419.. .60 



Walker v. Jones, L. R. 1 P. G. 60, 

36 L. J. P. C. 30, 14 L. T. 

686, 14 W. R. 484...8 
Walker v. Rostron, 9 M. & W. 411 

...38, 44 
Walker v. Taylor, 6 C. & P. 762... 

32, 44, 46, 47 
Waller v. Lacy, 1 M. & Gr. 54... 

124 
Wallis V. Swinburne, 1 Ex. 203, 

11 Jur. 781, 17 L. J. Ex. 169 

...303, 309, 310 
Walters v. Smith, 2 B. & Ad. 889 

...263 
Walton, Ex parte, In re Levy, 

L. R. 17 Ch. D. 746, 60 L. J. 

Ch. 657, 45 L. T. 1, 30 W. R. 

395...268 
Walton V. Cook, L. R. 40 Ch. D. 

325, 58 L. J. Ch. 180, 60 L. T. 

91, 37 W. R. 189...12, 19, 198 
Walton V. Dodson, 3 C. & P. 162 

...64, 55, 92 
Walton r. Mascall, 13 M. & W. 462, 

14 L. J, Ex. 54...141, 147 
Walwyn v. St. Quintin, 1 B. & P. 

662... 243 
Ward V. The National Bank of 

New Zealand, L. R. 8 A. C. 

766, 62 L. J. P. C. 65, 49 

L. T. 316.. .114, 217, 241, 270, 

271, 272, 273, 277 
Ware r. Horwood, 14 Ves. 28... 

168 
Waring, Ex parte, 19 Ves. 346... 

192, 294 
Waring v. Ward, 7 Ves. 332... 8, 

177 
Wamock's Estate, In re, 11 Ir. R. 

Eq. 212...191 
Warre v, Calvert, 7 A. <k E. 143, 

2 N. & P. 126, 1 Jur. 450... 

112 
Warrington v, Furbor, 8 East 242, 

6 Esp. 89,..68, 141. 147 
Waters v, Glossop, 1 Ld. Raym. 

367...20 
Watkins v, Flanagan, 1 G. & J. 

199, 6 Madd. 280, 3 Russ. 421 

...302, 305 



TABLE OF CASES CITED. 



xliii 



Watkins v. Perkins, 1 Ld. Raym. 

224...31 
Watson, Ex parte, 4 Madd. 477, 

Buck. 499... 809 
Watson, Ez parte, 42 L. T. 416... 

298 
Watson, In re, L. R. [1896] 1 Ch. 

926, 66 L. J. Ch. 663, 74 L. T. 

458, 44 W. R. 671...186, 187, 

188 
Watson 17. Alcock, 1 Sm. & G. 319, 

4DeG. M. AG. 242, 22L.J. 

Ch. 868, 17 Jur. 868...273, 274 
Watts V. Shuttleworth, 6 H. & N. 

236,7H. & N. 363, 6L.T. 68 

...267, 274 
Way v. Heam (on demurrer), 11 

C. B. N. S. 774.. .288, 243 
Way V. Heam (on motion), 13 

C. B. N. S. 292, 32 L. J. C. P. 

34...164 
Waugh 17. Wren, 7 L. T. 612, 11 

W. R. 244, 9 Jur. N. S. 366... 

214 
Webb 17. Hewitt, 3 K. & J. 438... 

240, 262, 263, 266, 260 
Webb 17. James, 7 M. & W. 279... 

60, 74, 103 
Webber v. Smith, 2 Vem. 103...217 
Webster v. Kirk, 17 Q. B. 944, 

16 Jur. 247, 21 L. J. Q. B. 169 

...289 
Webster v, Petre, L. R. 4 Ex. D. 

127, 27 W. R. 662...186 
Wegg-Prosser v. Evans, L. R. 

[1894] 2 Q. B. 101, [1896] 

1 Q. B. 108, 64 L. J. Q. B. 1, 

72L.T.8,43W.R.66...65,273 
Welsh 17. Welsh, 4 M. & S. 333... 

303,306 
Welton 17. Somes, 6 Times L. R. 

46...166 
West 17. Williams, L. R. [1898] 

1 Ch. 488, 67 L. J. Ch. 213, 

78 L. T. 147, 46 W. R. 362... 

208 
Westboume Grove Drapery Co., 

In re, L. R. 6 Ch. D. 248, 46 

L. J. Ch. 626, 36 L. T. 439, 

26 W. R. 509... 816 



Westhead i7. Sproson, 6 H. & N. 

728, 80 L. J. Ex. 265, 7 Jur. 

N. S. 602, 4 L. T. 408, 9 W. R. 

696...21, 27, 91 
Weston 17. Barton, 4 Taunt. 673... 

93, 96, 96 
Weston 17. Empire Assurance Cor- 
poration, 19 L. T. 306.. .69 
Westzinthus, In re, 6 B. & Ad. 

817, 2 N. & M. 644.. .174 
Wharton i7. Walker, 4 B. & C. 163, 

6 D. & R. 288...37 
Wheatley 17. Bastow, 7 De G. 

M. & G. 261...92, 276 
Whelan, In re, [1897] 1 Ir. R. 675 

...87 
Whitcher v. Hall, 6 B. & C. 269, 

8 D. & R. 22.. .101, 104 
Whitcomb i7. Whiting, 1 Sm. L. C. 

(10th ed.) 661, 2 Dougl. 652... 

284 
White, Ex parte, 2 Ves. Jr. 9... 

264 
White 17. Corbett, 1 E. & E. 692, 

6 Jur. N, S. 407, 28 L. J. Q. B. 

228...2, 298 
White 17. Cuyler, 6 T. R. 176, 

1 Esp. 200...2 
White 17. Woodward, 6 C. B. 810, 

17 L. J. C. P. 209, 12 Jur. 489 

...21, 27 
Whitehouse. In re, L. R. 37 Ch. D. 

683, 67 L. J. Ch. 161, 67 L. T. 

761, 36 W. R. 181...188, 189. 

191, 266, 300, 301 
Whitfield V. Hodges, 1 M. & W. 

679, 2 Gale 127...244, 248,260 
Whiting 17. Burke, L. R. 10 Eq. 

689, 6 Ch. 342...218 
Whitnash 17. George, 8 B. & C. 666 

...161 
Whittaker, Ex parU, 39 W. R. 400 

...2, 301, 806 
Whitworth, Ex parte, 2 M. D. & 

De G. 168...148 
Whitworth, Ex parte, 2 M. D. & 

De G. 164...72, 73, 121, 126 
Wickham 17. Wickham, 2 K. & J. 

478...49 
Wiffen V. Roberts, 1 Esp. 201...118 



xliv 



TABLE OF OASES CITED. 



Wildes V. Dudlow, L. B. 19 Eq. 

198, 44 L. J. Ch. 341, 28 W. B. 

4S5...42, 43 
Wilding 17. Richards, 1 Coll. 655, 

14 L. J. Ch. 211...192 
Wildman, Ex parte, 1 Atk. 109... 

292,294 
Wilkinson v, Unwin, L. R. 7 

Q. B. D. 636, 50 L. J. Q. B. 

838, 46 L. T. 123, 29 W. B. 

458...30 
Wilkinson v. London & County 

Banking Co., 1 Times L. B. 

63...205 
Wilks V. Heeley, 1 C. & M. 249, 

3 Tyr. 291...143, 144 
WiUiams v. Bayley. L. R. 1 H. L. 

200, 35 L. J. Ch. 717, 12 Jur. 

N. S. 875, 14 L. T. 802...153, 

162, 164 
Williams v, Byrnes, 1 Moo. P. C. 

N. S. 154, 9 Jur. N. S. 363, 

11 W. R. 487, 8 L. T. 69...54, 

55 
Williams v. James, 19 L. J. Q. B. 

445...178 
Williams v. Jukes. 34 L. J. P. & M. 

60...189 
Williams v. Lake, 2 E. & E. 349, 

29 L. J. Q. B. 1, 6 Jur. N. S. 

45, 1 L. T. 56...54 
Williams v. Leper, 2 Wils. 308, 

3 Burr. 1886...4S, 44, 45, 46, 

49 
Williams v, Owen, 13 Sim. 597... 

207,208 
Williams v. Price, 1 S. & S. 581... 

254 
Williams v. Rawlinson, 3 Bing. 71, 

10 Moo. 362...72, 121 
Willis, In re, 4 Ex. 530, 19 L. J. 

Ex. 30...297 
WiUis V, De Castro, 4 C. B. N. S. 

216, 27 L. J. C. P. 243...253 
WilUs V. WiUis, 17 Sim. 218, 14 

Jur, 404...110 
WiUison v. Whitaker, 7 Taunt. 53 

...244 
Wilson, Ex parte, 11 Ves. 410... 

255, 257 



Wilson, Ex parte, 1 Rose 137... 

303 
Wilson V. Coupland, 5 B. & Aid. 

228...37 
Wilson V. Crayen, 8 M. & W. 684 

...65, 66, 100, 160, 160 
Wilson V. Lloyd, L. R. 16 Eq. 60, 

42 L.J. Ch. 559, 28 L. T. 331, 

21W. R.507...241,257,260 
Winckworth v. Mills, 2 Esp. 484... 

41 
Witherby v, Mann, 11 Johns. 

(N. Y.) 516...183 
Wofi&ngton V, Sparks, 2 Ves. Senr. 

569...175, 198 
Wolmershausen, Be, 62 L. T. 541 

...276, 277, 280, 282, 288, 284, 

287 
Wolmershausen v, GuUiok, L. R. 

[1898] 2 Ch. 614, 62 L. J. Ch. 

773, 68 L. T. 753...166, 167, 

181, 233, 239, 279, 289, 290, 

291, 298, 300, 310 
Wood, Ex parte, cited 10 Ves. p. 

415...130 
Wood V. Barker, L. R. 1 Eq. 139, 

36 L. J. Ch. 276, 13 L. T. 818, 

11 Jur. N. S. 906, 14 W. R. 47 

...195 
Wood V. Benson, 2 C. & J. 94, 

2 Tyr. 98, 1 Price P. C. 169... 

21, 48, 53 
Wood r. Dodgson, 2 M, & S. 195... 

309 
Wood V. Priestner, L. R. 2 Ex. 66, 

282, 36 L. J. Ex. 127...26, 26, 

59, 60, 66, 70 
Woodcock V. Oxford, Ac. Ry. Co., 

1 Drew. 521...116, 117 
Wooldridge v. Norris, L. R. 6 Eq. 

410, 37 L. J. Ch. 640, 19 L. T. 

144, 16 W. R. 965,..184 
Woolley 17. Jennings, 5 B. & C. 166, 

7D.&R.824,2C.&P.144... 

66, 68, 73 
Worth 17. Newton, 10 Ex. 247, 

23 L. J. Ex. 338...92, 100, 

108 
Worthington i;. Peck, 24 Ontario 

Rep. 636...238 



TABLE OF GASES CITED. 



xlv 



Wright V, Dannah, 2 Camp. 203... 

56 
Wright V, Hickling, L. R. 2 C. P. 

199, 16L. T. 246...121 
Wright V. Nutt, 3 Bro. C. C. 326, 

1 H. Bl. 136...172 
Wright V, Moriey, 11 Ves. 12... 

182, 192, 196, 201, 202, 203, 

211, 220, 302 
Wright V. Russell, 2 W. Bl. 934, 

3 Wils. 532...98 
Wright V. Sandars, 3 Jur. N. S. 

604, 5 W. R. 644...3, 6, 240, 242 
Wright V. Simpson, 6 Yes. 714... 

139, 172, 173, 174, 176, 243, 302 
Wulf V, Jay, L. R. 7 Q. B. 766, 

41 L. J. Q. B. 322, 27 L. T. 

118, 20 W. R. 1030...274, 276 
Wyke V, Rogers, 1 De G. M. & G. 

408, 21 L. J. Ch. 611. ..6, 260 
Wynne v, Hughes, 21 W. R.628... 

14, 16, 62 
Wythes v. Labouchere, 8 De G. 

& J. 693, 6 Jur. N. S. 499...6, 

164, 166, 168 



Yates v. Evans, 61 L. J. Q. B. 446 

...68 
Yates V, Hoppe, 9 G. B. 641, 14 

Jur. 372, 19 L. J. C. P. 180... 

194 
Yonge, Ex parte, 3 Ves. & B. 31... 

7,309 
Young V, Reynell, 9 Hare 809... 

196 
York City & County Banking Co. 

V, Bainbridge, 43 L. T. 732, 

46 J. P. 168...122, 246, 276 
Yorkshire Railway Wagon Co. v. 

Maclure, L. R, 19 Ch. D. 478, 

21 Ch. D. 309, 61 L. J. Ch. 

263, 867, 46 L. T. 747, 47 

L. T. 290, 30 W. R. 288, 

761. 
Young, Ex parte. In re Kitchen, 

L. R. 17 Ch. D. 668, 60 L. J. 

Ch. 824, 46 L. T. 90...160, 161 



ZwiLCHENBABT, Ex parte, 3 M. 
D. & De G. 671.. .193 



THE LAW 



OF 



PRINCIPAL AND SURETY. 



CHAPTER I. 

SCOPE OP THE LAW OP PRINCIPAL AND SURETY. 

A SURETY may be defijied as one who contracts with DefinitioD. 
an actual or possible creditor of another to be respon- 
sible to him by way of security, in addition to that 
other, for the whole or part of the debt. 

The obligation of a surety is thus necessarily a There must be 
collateral obligation, postulating the principal liability debtw?^ 
of another, the principal debtor (a). A person is not, 
therefore, a surety who either (a) in order to procure 
an advantage for another becomes bound upon any 
other basis than that that other shall also become 
liable (6), or (b) becomes bound instead of a person 
already bound who is released by the substitution (c). 



(a) See In re Albert Life Assurance Co., L. R. 11 Eq. 164 at 
p. 177. 

{b) See MimrUstephm v. Lakeman, L. R. 5 Q. B. 613, 7 Q. B. 196, 
7 H. L. 17 ; and aeeposty p. 34. 

(c) I^promissores autem qui dicuntur fidejussores non sunt, quia 
idem cum alio non promittunt nee obligationi aliens accedunt, sed 
Azpromiasione fit novatio. Nam expromittere at expromissor in usu 
juris is dictiur qui alienam obligationem in se suscipit liberato reo. 
Yinnius Gomm. lib. 8, tit. 21. And see jxw^, p. 36. 

P.S. B 
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Principal 

under 

disability. 



Liability of 
Burety 

collateral, not 
necessarily 
conditional. 



In view of the necessity of a. principal debtor a 
difl&culty arises where a person purports to become 
surety for one who is under disability. That this 
circumstance, where there is no fraud or misre- 
presentation, does not prevent the so-called surety 
from being liable to the creditor, seems clear, although 
there is no express decision upon it in England (d). 
But it is a question whether his liability should be 
explained as being really that of a principal or that of 
a surety by estoppel («). In the civil law a surety is 
held liable notwithstanding the disability of the prin- 
cipal, on the ground that where no fraud has been 
practised upon him he is not entitled to the benefit of 
exceptions personal to the principal (/). 

The liability of a surety is often spoken of as a 
liability to pay '*if the principal does not." This 
does not mean that his liability is necessarily only 
conditionally enforceable (//), but merely that it is 
collateral. Being collateral the liability of a surety is 
in substance from the surety's point of view certainly 
contingent, because if the principal pays the debt is 
satisfied and the surety is free(/0. And what is 
contemplated is that the principal shall pay. But 
this may be so, although the undertaking of the surety 
is as absolute as that of the principal. To say, there- 
fore, that a debtor is surety only does not necessarily 
imply more than that he has become bound as an 
additional party, and only as security for another, the 
principal debtor, who alone has enjoyed or is to enjoy 



(d) Cp., however, Maggs v. Athcs^ 4 Bing. 470 ; White v. Guyler^ 
1 Esp. 200, 6 T. R. 176 ; Chitty on Contracts (13th ed.) 468 ; also Ex 
parte Chippendale, 4 De G. M. Jk G. 19 ; Chambers v. Afanchester and 
Milfoi'd By. Co., 6 B. & S. 688, 612 ; Yorkshire Railway Wagon Co, 
V. Maclure, L. R. 19 Ch. D. 478. 

(e) See Kimball v. Newall, 7 Hill (N. Y.) 116 ; ffarris v. Httntbach, 
1 Burr. 373 ; Cp. Chitty on Contracts (13th ed.) 468 : Duncomhe v, 
Tickeridgej Aleyn 94. 

(/) Doraat, bk. iiL, tit. 4, s, 1 (10), s. 6 (2). Pothier, by Evans, 
vol. i. 237. 

{g) Cp. AmoU v. ffolden, 18 Q. B. 598, 607, 608 ; White v. Corbett, 
1 E. & £. 692. And nee post, 139. 

(A) Ibid,, and see Ex parte Whittaker, 89 W. R. 400. 
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the consideration (i), and upon the terms, express or 
implied, of being indemnified by him. The rights • 
which a surety can claim at the hands of the creditor 
depend not upon any term in the contract between 
them but upon an equity arising out of the knowledge 
of the creditor of the relation between the surety 
debtor and the principal debtor, which binds him to 
respect, subject to his own right to exact payment 
from either, the right of the surety to have the money 
found by the principal (fc)- This equity, it has been 
held in America, remains even after judgment has 
been obtained against the surety (Q. 

This being the basis of the rights of a surety, it Surety need 
follows that he need not be expressed to contract as ^ntnwt^ 
surety, inasmuch as his admission to the rights of one such, 
will not vary or add to his written contract. The 
best example of this is the common case where a 
person gives another his promissory note to secure 
an advance to a third person (771). Here the legal 
right of the creditor is to demand payment from the 
maker unconditionally according to the tenour of the 
note(n). The equitable right of the maker is, with- 
out limiting that legal right of the creditor (0), to have 
the creditor respect in his dealings with the principal 
the right of the maker to be indemnified by the prin- 
cipal. This is not contradicting or modifying the 
terms of the note. The unconditional promise to pay 
does not import that the maker gives up equities 

(i) See per Stuart, V.-C, in WrigfU v. Sandars, 3 Jur. N, S. 504 
at p. 507 ; In re Keily, 6 Ir. Ch. R. 394. In the latter case the 
question was whether a son, entitled in remainder, who had joined with 
his father, the tenant for life, in mortgaging the property, was in the 
position of a surety. It was held under the circumstances there 
existing that he was. 

{k) See Fooley v. Harradint, 7 E. & B. 431 ; Greenough v. McLel- 
Utnd, 2 E. & £. 424. 

{I) ffubbel V. Carpenter, 5 Barbour (N. Y.) 520. La Farge v. Herter, 
11 Barbour (N. T.) 159. But cp. the English cases cited post, p. 252. 

(m) See cases cited in note (k). 

(n) For an attempt to impose conditions, see Abrey v. Crux, 
L. R. 5 C. P. 87. 

(0) SeeEwartY, Lotto, 4Macq. H. L. 983. Andsee^pcw^, pp. 166-171. 

B 2 
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which introdace no conditions. So an I. 0. U. can 
be given as a guarantee (p). 

Bi^ta of In strictness, perhaps, no one under a liability ex 

surety depend f^i^ absolute should be described as a surety, unless 

not npon 

oontiBct, but that liability was from the first, to the knowledge of 
upon notice, ^jj^ creditor at that time, only undertaken for the 
purpose of aflfording security for the payment of the 
principal debt (q). It is, however, a logical develop- 
ment from the principle that the rights of a surety 
depend not upon contract but upon notice only, that 
a person whose liability is ex facie that of a principal 
may acquire the equitable rights of a surety by notice 
to the creditor, even after such person has become 
liable (r), that either at the time of his becoming liable 
or since (s) it was agreed between him and the other 
debtor that the latter should assume the whole interest 
in the consideration and the whole duty of discharging 
the liability. 

This proposition itself is conclusively established 
by the decision of the House of Lords in Rouse 
V. Bradford Banking Company {t). The doctrine at 
common law was (except in two decisions by Lord 
EUenborough at nisi prius, afterwards overruled) never 
extended beyond the case where the creditor, at the 
time of taking an instrument not under seal, actually 
agrees to regard as surety only one who by the instru- 
ment contracts in form as principal (u). In equity, 

(p) Reg. V. Chambers, L. R. 1 C. C. R. 341. 

\q) See Duncan, Fox <fe Co. v. North and South Waies Bank, 
L. K. 6 A. C. 1, per Lord Selbome, at p. 11. 

(r) Oriental Financial Corporation v. Overend, Oumey <fc Co., 
L. R. 7 Ch. 142 ; 7 H. L. 348. Duncan, Fox <jfr Co, v. N(yrth and 
South Wales Bank, L. R. 6 A. C. 1 at p. 12. 

(5) Rouse V. Bradford Banking Co., L. R. [1894] A. C. 586. 

(0 L. R. [1894] A. C. 586. 

(u) Manley v. Boycott, 2 E. k B. 46 (decided just before the intro- 
duction of equitable pleas) ; following Kcrrison v. Cole, 3 Camp. 362 ; 
FeiUum v. Pocock, 6 Taunt. 192 ; Price v. Edmonds, 10 B. & C. 678 ; 
Nichols V. Norris, 3 B. & Ad. 41 note ; Harrison v. Courthauld, 3 B. & Ad. 
86 ; and overruling Laxton v. Peat, 2 Camp. 186, and Collett v. Haigh, 
8 Camp. 281, the nisi prius decisions referred to in the text. And see 
Mutual Loan Fund v. Sudlow, 5 C. B. N. S. 449. 
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however, the wider rule always prevailed that the 
creditor was constrained to regard the position of the 
surety not by contract but by notice only (x), and that 
notice given after the contract had been entered into 
was sufficient (2^). 

Furthermore, there was no difficulty, in equity, in 
applying this principle to instruments under seal (z) ; 
and consequently an obligor in a bond by which he 
appeared to be principal could show that he became 
bound as surety only and from the date of notice of 
that circumstance to the obligee claim the rights of a 
surety (a). 

Upon the same principle an accommodation party 
to a bill of exchange is, from the time when the 
relation to the parties is notified to the holder, en- 
titled to be regarded as surety only for the party 
accommodated, notwithstanding that upon the bill 
he is liable in a prior degree to the other, as where 
a bill is accepted for the accommodation of the 
drawer (6). 



(z) Bank of Ireland v. Beresford^ 6 Dow 233. Ex parte Olen- 
dinning, 8 Buck 517. Oakley v. FasJuller, 4 0. & F. 207 ; 10 Bligh 
N. 8. 548. ffollier v. £yre, 9 C. & F. 1. JFythes v. Labouchere, 
8 De G. & J. 593. Davies v. Stainbank, 6 De G. M. k G. 679. 
Fooley v. Barradinef 7 E. & B. 481. Greenough v. McLelland, 2 
E. & E. 424, fFrig?U v. Sandars, 3 Jur. N. S. 504. Jtayner v. Fussey, 
28 L. J. Ex. 132. 

(y) Oriental Financial Corporation v. Overend, Gumey <fe Co., 
L. R. 7 Gh. 142; 7 H. L. 348. But see Ex parte Graham, 5 
De G. M. & G. 356. 

(z) See per Lord Loughborough in Bees v. Berrington, W. & T. L. C. 
Eq. ii. (7tn ed.) 568. And cp. Davey v. Frendergrass, 5 B. & Aid. 187. 

(a) If^yUiea v. La^fouchere, 8 De G. &^ J. 593. IFrigJU v. Sandars, 
3 Jur. N. S. 504. And see PFyke v. Bogers, 1 De G. M. k G. 408 ; 
Tucker V. Laing, 2 K. & J. 745 ; Oakley v. Pasheller, 4 C. & F. 207, 
10 Bligh N. S. 548 ; Hollier v. Byre, 9 C. & F. 1 at p. 67. 

(fi) Oriental Financial Corporation v. Overend, Gumey dfe Co., L. R. 

7 Ch. 142, 7 H. L. 348. See, too, Davies v, Stainbank, 6 De G. M. & G. 
679 ; Fooley v. Harradins, 7 E. & B. 431 ; Greenough v. McLelVand, 
2 E. & £. 424. The recognition of accommodation bills was much 
regretted by many judges, including Lord Eldou. See Bank of Ireland 
V. Beres/ord, 6 Dow 233 ; Ex parte Glendinning, 1 Buck 517 ; andcp. 
Kerrison v. Cole, 3 Camp. 362 ; Fentum v. Poeock, 6 Taunt. 192 ; 
NichoU V. Norris, 3 B. & Ad. 41 note ; Harrison v. Courthauld, 

8 B. & Ad. 36. 
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Until, however, the decision in Rouse v. Bradford 
Banking Company in the Hoase of Lords (c), it was 
doabtful whether a notification to the creditor, after 
the contract, of the fact that one of a number of 
debtors had since the contract become, as between 
hunself and the others, a surety only, would bind the 
creditor to respect his position as a surety, if it could 
not be made out that the creditor had consented to 
a modification of the original position, and actually 
agreed to regard him as surety (^). This doubt, 
which was due to the loose reporting of Oakley v. 
PaaheUer (e) and the decision in Swire v. Redman (/) 
(where Oriental Financial Coiyoration v. Overend, 
Gurney dc Company in the House of Lords (g) was not 
cited), has now, as above stated, been entirely removed 
by the House of Lords in Rome v. Bradford Banking 
Company, Upon this principle it was held in that 
case that a partner retiring with the ordinary pro- 
vision for indemnity had the rights of a surety as 
against a creditor of the old firm having notice of 
that provision, and that no assent of the creditor 
to the change of the relation between the parties was 
necessary (h). 

GajMsaiiAlogous There lies, however, just beyond the border line 
to suretydiip. ^f suretyship the class of cases in which, without any 
contract between the debtors, there is a primary and 
secondary liability of two persons for one and the 
same debt, the debt being, as between the two, that of 
one of those persons only, and not equally of both; so 
that the other, if he should be compelled to pay it, 
would be entitled to reimbursement by the person by 

(c) L. R. [1894] A. C. 686. 

(d) See Swire v. Redman, L. K 1 Q. B. D. 686 ; Lindley on Partner- 
ship (6th ed.) 268 ; House v. Bradford Banking Co., L. R. [1894] 2 
Ch. 32 (C. A.). 

(e) 4 C. & F. 207, 10 Bligh N. S. 548. 
(/) L. R. 1 Q. B. D. 536. 

to) L. R. 7 H. L. 848. 

(A) Bouse V. Bradford BaiUcing Co., L. R. [1894] 2 Ch. 32, A. C. 
586. 
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whom, as between the two, it ought to have been 
paid (i). Such persons, when both have become liable 
to the creditor, and it is in his choice upon which to 
put the burden, do stand in a relation to one another 
which gives rise to an equity identical with one which 
exists between principal and surety — namely, that 
securities given by the primary debtor are attributable 
in the hands of the creditor to the satisfaction of the 
debt, and do not go back to that debtor or his general 
creditors (k). 

This relation is not, however, genuinely that of 
principal and surety (A:). Thus the drawer of a bill 
of exchange is not in the complete sense a surety for 
the acceptor (Q, although he is discharged by time 
being given to the acceptor, and is only liable on his 
default, and although, after the bill has been dis- 
honoured, he is entitled to securities covering the 
bill given by the acceptor and in the hands of the 
holder {ni), and although, even if not the holder of the 
bill, he can recover over against the acceptor any 
sum paid by him in his exoneration (n). But an 
accommodation party to a bill of exchange known to 
be such is, as before explained (o), a surety in every 
sense, inasmuch as his liability upon the bill was only 
undertaken to afford security for the debt of the party 
accommodated. 

Again, the transferor of shares, who is liable by 
statute under certain circumstances to pay calls if 
the transferee does not {p), the owner of goods which 
by the law of distress may be made liable for the rent 



(i) See Duncan, Fox dt Co, v. North ami South WaUn Bank, 
L. fi, 6 A. C. 1, per Lord Selbome, at p. 11. 

(k) IMd. 

(0 Ibid, Ex parte Ymige, 3 Ves. & B. 81, 40. 

(m) Duncan, Fox d: Co, v. North and South Wales Bank, 
L. R. 6 A. C. 1. 

(n) Pownall v. Ferrand, 6 B. & C. 489. And see post, p. 178. 

(o) Ante, p. 5. 

(p) See Hudson's Case, L. R. 12 Eq. 1 ; Helbert's Case, L. B. 5 H. L. 
28 ; Boberts ▼. Crotoe, L. B. 7 C. P. 629. 
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Saretysliip by 
pledge or 
mortgage. 



of the premifieB upon which they are(g), a lessee 
liable under the covenants in a lease assigned (r), a 
mortgagor liable for the mortgage money after a sale 
of the equity of redemption («), can none of them be 
classed as sureties, though in each case the liability 
is a secondary one, and in each case the person 
secondarily liable has upon payment the right to be 
reimbursed (t) by the person primarily liable, founded 
upon the same principle as the right of a surety to 
sue the principal for the money paid by him(w). 

A person may become a surety as well by pledging, 
mortgaging or charging his property for the debt of 
another as by pledging his personal credit: in fact, 
he may become a surety in both ways at once (x) : 
and he will be entitled to the same remedies for his 
indemnity and to have the security released upon the 
same grounds in the one case as in the other (y). 



(q) See £xall v. Partridqe, 8 T. R. 308. 

(r) See In re Russell, Russell v. Shoolbred, L. R. 29 Cli. D. 254 ; 
BaynUm v. Morgan, L. R. 21 Q. B. D. 101, 22 Q. B. D. 74. The 
coveuant of the lessee is not collateral to the liability of the assignee 
of the lease, to pay if he does not, but is a covenant that the lessee 
or his assigns shall pay (per Fry, L.J., 22 Q. B. D. at p. 81). In 
truth, the liability of the lessee is not undertaken in contemplation 
of a principal liability to be contracted by an assignee of the lease 
towards the lessor. The liability of the assignee to the lessor tipon 
the iirivity of estate is, as regards the lessee, an accident. And the 
position of a mortgagor who has assigned his equity, remaining liable 
upon his covenant, is in this respect very like that of a lessee who 
has assigned. For the necessity of privity between the principal debtor 
and the creditor, BQepost, p. 177. 

{s) The mortgagor has an implied right of indemnity against his 
assignee. Waring v. JVard, 7 Ves. 332, 337. Bridgman v. Daw, 
40 W . K. 253. There is no privity of contract between the assignee and 
the mortgagee. See In i-e Errington, L. R. [1894] 1 Q. B. 11, 14. The 
mortg^agee cannot sue the mortgagor upon his covenant, if by reason of 
anything that has passed between him and the ti-ansferee of the equity he 
is precluded from reconveying. See Palmer v. Hendrie, 27 Beav. 349, 
28 Beav. 341 ; Walker v. Jones, L. R. 1 P. C. 50 ; Rudge v. Richens, 
L. R. 8 C. P. 358 ; Kinnaird v. Trollope, L. R. 37 Ch. D. 636. But 
this does not depend on the law of suretyship. 

(t) For the distinction between a right of reimbursement and a right 
to indemnity or protection against being called upon to pay, see 
Johnston v. The Salvage Association, L. R. 19 Q. B. D. at pp. 460, 461. 

(u) See post, p. 177. 

(x) Bolton y. Salmon, L. R. [1891] 2 Ch. 48. 

(y) In re Keily, 6 Ir. Ch. R. 394. McNeale v. Reed, 7 Ir. Ch. R. 
251. Hodgson v. Hodgson, 2 Keen 704. Ex parte Ford, L. R. 16 
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A wife charging her separate estate to raise money 
for her husband's use is in this position, and is 
entitled to have her property exonerated out of her 
husband's estate (2:). Sut if she joins with her 
husband in a mortgage of his freehold, for the 
purpose of releasing her dower, she is not in the 
position of a surety, and cannot, unless there is a 
proviso enabling her to redeem, claim her dower 
when the mortgage is paid off (a). This is because 
the right to dower is extinguished at law by the 
conveyance with the concurrence of the wife, and is 
not recognised in equity. There was therefore no 
liability on any estate of hers for the husband's 
debt (a). It is otherwise, however, if, after the 
husband has died seised, she concurs with the heir 
for the same purpose, for in that case the right to 
dower has attached (6). 

The subject-matter of a contract by way of surety- suretyship and 
ship is always a debt either already incurred or^^s^i^^ce. 
intended to be incurred by the principal to the person 
taking the guarantee, or which, though not already 
incurred or intended to be incurred, may result in the 
future from some default or miscarriage of the 
principal in a relation already existing or intended to 
be entered into between himself and that person. 
The province of guarantee is therefore narrower than 
that of insurance by which indemnity may be secured 
against losses by the acts or omissions of strangers, 
considered as perils analogous to the risk of accident, 
and without regard to any legal responsibility of the 
persons guilty of them. The domain of insurance, 
however, is not restricted to the class of losses which 
cannot be provided against by taking sureties. The 



Q. B. D. 805. Boltmi ▼. Salmon, L. R. [1891] 2 Ch. 48. Jiotise v. 
Bradford Banking Co., L. R. [1894] 2 Ch. 82, A. C. 686. 

iz) Hudson V. Carmichael^ Kay 613. Fergttson ▼. Gihaon, L. R. 
14 £q. 379. 

(a) Datoson v. Bank of JFhitehawn, L. R. 6 Ch. D. 218. 

lb) Meek v. Chamberlain, L. R. 8 Q. B. D. 81. 



10 THE LAW OF PRINCIPAL AND STJBBTY. 

risk of default by a debtor can be insured against as 
effectually (c) as the debt can be guaranteed. Sut 
the two securities are not identical either in the form 
of the obligation imposed or in respect of the basis 
upon which the parties are taken to contract. A 
surety becomes bound, it may be, unconditionally and 
without previous notice or demand, to pay the debt or 
make good the default which the principal is or shall 
be liable to pay or make good, and the surety must 
see he does it (d). An insurer only engages to pay 
the loss, measured in a certain way, upon the 
happening of a defined contingency (e), against the 
happening of which, however, he is not considered as 
capable of exercising any influence. An insurer is 
entitled to a disclosure of all facts material to the 
risk within the knowledge of the assured. But a 
surety can only complain of positive deception, by 
representations express or implied (/). Where the 
security is given, in consideration of a premium, 
by a person or company making a business of such 
transactions and not actuated by any interest in the 
principal, who possibly may not be communicated 
with in the matter, an insurance seems the more 
appropriate form of contract. But it must not be 
assumed that a guarantor for reward cannot be a 
surety in as full a sense as a guarantor who receives 
nothing (fjf), or that a person who purports to guarantee 
the debt of another without his knowledge will not 
occupy, towards the creditor at least, a position which 
has all the incidents of suretyship. 

Surety By the Civil Law a person might become surety for 

unknown to 

principal ^^^ j^^^^^ ^ Mortgage Insurarvce Corpoi-atum, L. R. [1894] 1 Q. B. 

54. Finlay v. Mexican Investment Corporation^ L. R. [1897] 1 Q. B. 
517. 

{d) Seeposty p. 139. 

(c) See Dane v. Mortgage Insurance Corporation, L. R. [1894] 
1 Q. B. 64. Cp. Mortgage Insurance Corporation v. Pound, 64 L. J. Q. B. 
394, 65 L. J. Q. B. 129. 

(/) SeQpost, p. 154. 

(g) See per Jessel, M.R., in Imperial Bank v. London and St. 
Katherine's Docks Co., L. R. 5 Ch. D. 195 at p. 200. 
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another without that other's knowledge (ft). In our 
law such a person would seem not to have the direct 
rights of a surety as against the principal, for want 
of privity between them (i) ; but as between the 
so-called surety and the creditor, who accepts the 
obligation as that of a surety, there would appear 
to be no reason why he should not have every right 
of a surety. 

(h) Fidejubere pro alio potest quisqae, etiamsi proroissor ignoret. 
Dig. 46 i. 30. See also Power ▼. Nash, 37 Maine (2 Heath) 322. 
(0 See post, p. 177. 
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Where debt 
has been 
already 
incurred. 



CONSIDERATION. 

Consideration LiKB every other contract, a guarantee if not under 
necessary. g^^^j mxist have a consideration to support it. It need 
hardly be added that the fact of its being in writing 
according to the Statute of Frauds does not dispense 
with the necessity (a) ; nor that if the consideration 
totally fails the guarantee cannot be enforced (b). 

In accordance with the well-known principle that 
an executed consideration will not support a promise, 
a guarantee not under seal for a debt already incurred 
will not be valid unless there be some further con- 
sideration moving from the creditor (c) . 

Where debt to Sut when the guarantee is to secure a further debt 
hL^^S^e^ or sums which may be due by virtue of a relation not 
been incurred, yet entered into between the creditor and the debtor, 
the granting of the credit or entering into the relation 
will always be sufficient consideration. Such a con- 
sideration is either (i) entire, as where a lease is 
granted or an employment conferred, in consideration 
of which a third person guarantees the performance of 
the duties of the lessee or employee ; or (ii) fragmentary, 
supplied from time to time and therefore divisible, 
as where a guarantee is given for a running account 
in respect of money to be advanced or goods to be 
supplied (d!). The distinction is important upon the 



(a) Barren v. Trussell, 4 Taunt 117. And see Eann v. Hughes, 
7 T. R. 350 note. 

(6) See Cooper v. Joel, 27 Beav. 313, 1 De G. F. & J. 240 ; Latter v. 
fVhUe, L. R. 5 Q. B. 622, 6 Q. B. 474, 5 H. L. 678 ; fFalton v. Cook, 
L. R. 40 Oh. D. 325. 

(c) French v. French, 2 M. & Gr. 644. And see next page. 

{d) Lloyds v. Harper, L. R. 16 Ch. D. 290, per Lush, L.J., at p. 319. 
Heepost, p. 79. 
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qnestion of the right of a guarantor to bring his 
guarantee to an end(e). Obtaining bill stamps and 
drawing bills thereon is sufficient consideration to 
support a guarantee of bills to be drawn (/). 

The consideration for a guarantee of an existing Consideration 
debt is commonly either a forbearance on the part of ^i^^Jj^ing 
the creditor to press for the debt, or the allowance of debt. 
a further credit or advance. But it also may be a 
payment by or on behalf of the creditor to the 
guarantor, or any other legal consideration moving 
from the creditor to the principal or the guarantor. 
A consideration moving merely from the principal to 
the surety will not suffice (g). 

Where the consideration for a guarantee is forbear- Forbearance, 
ance, the question has been much canvassed whether 
the time of forbearance must be defined, or whether 
any forbearance or forbearance for a reasonable time 
will be sufficient. 

In the period covered by Croke's Reports it seems, Formerly time 
notwithstanding some conflict of judicial opinion, to mnsThavebMn 
have been generally settled that the forbearance must defined, 
be defined. It was held in Phillips v. Sackford (h) 
that a promise by the defendant, in consideration that 
the plaintiff would forbear to sue B. for £20, that the 
defendant would pay the aforesaid £20 by Michaelmas, 
was without consideration, although th^re was an aver- 
ment that he did forbear and still forbore. To the same 
effect are Tolhurst v. Brickinden{i)y Bricm v. Salter {j)^ 
and TiUton v. Clark (k), where the forbearance was 
to be per breve tempusy per pauUvlum tempm, and pro 
aliquo tempore respectively. In Mapes y. Sidney (t), 

(«) Lhyds V. Harper, L. R. 16 Ch. D. 290, per Lush, L. J., at p. 819. 
See posty p. 79. 
(/) Bluck V. Oampertz, 7 Exch. 862. 
&) Dutchman v. Tooth, 6 Bing. N. C. 677. 
(A) Cro. Eliz. 455. 
(i) Cro. Jac. 260. 

{/) Rolle's Abr. Actions, 24 pL 25. 
{k) lbid,y\, 26. 
(l) Cro. Jac. 683. 
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where the consideration laid was merely that plaintiff 
would forbear to sue, it was held good, bat (by the 
majority) only on the ground that this was to be 
taken as an absolute forbearance (m). Hobart, C.J., 
disagreed with this, and said that the plaintiff should 
recover because he forbore for a ** convenient time," 
but that he was not bound to forbear absolutely. And 
in Cook V. Douze (n), where the consideration was for- 
bearance per pauUulum teinpus, it was held that having 
forborne upon request the plaintiff must succeed. 

The modem The modem decisions seem, however, to have defi- 
"* *' nitely reversed the rule in Phillips v. Sackford (o). In 

the first place it has been made clear that it is not 
necessary that there should have been a binding con* 
tract by the creditor with the guarantor to forbear, 
inasmuch as if the promise of the guarantor is to pay 
if the creditor at his request will forbear, and the creditor 
does forbear and so accepts the offer, the guarantor is 
bound ( 2?). 

Upon the question how far the time of forbearance 
must be specified the cases fall into two classes. The 
first is where, though the time of forbearance is not 
directly specified, the promise of the guarantor names 
a time at or before which he will pay, and the creditor 
has forborne till that time (7). In these cases it is 
settled that the»promise is enforceable upon the ground 
that the transaction amounts at least to an offer by the 
guarantor that if the creditor forbears till that time he 
will pay then ; and the forbearance is an acceptance of 



{m) Accord. Thome v. Fuller^ Cro. Jac. 896 ; Edwards v. Roberts^ 
2 Mod. 24. But see Saddles v. ffawkeSy Rolle's Abr. Actions sur Case, 
15 pi. 2. 27 pi. 49. 

(») Cro. Car. 241. See also Edwards v. Roberta, 2 Mod. 24. 

{6\ Cro. Eliz. 456. 

Ip) Oldershaw v. King, 2 H. & N. 517. Wynne v. HugJies, 
21 W. R. 628. Afiles v. New Zealand Alford EaUUe Co,, L. R. 32 
Ch. D. 266. Crears v. Hvnter, L. R. 19 Q. B. D. 341. 

iq) Payne v. Wilson, 7 B. & C. 423. RoU v. Cozens, 18 C. B. 673. 
Wynne v. Hxighes, 21 W. R. 628. And see Coe v. Vuffield, 7 Moore 
252. 
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that offer. Here the question whether a reasonable 
time for the forbearance is to be implied does not arise, 
the construction of such a contract being that the 
forbearance is to be till the date when the surety 
is to pay (r). 

The second class is where the time for payment is 
also undefined (s). Notwithstanding a decision to the 
contrary never formally overruled (t), it is submitted 
that in this case also the promise is enforceable, if the 
creditor has forborne for such a time as judging from 
the circumstances and presumable intentions of the 
parties at the date of the promise a court or jury may 
find to have been a reasonable time. There need not 
beany obligation to forbear, nor any express request (m). 

In Payne v. Wilson (v) the declaration alleged that 
in consideration that the plaintiff would consent to stay 
proceedings upon a cognovit the defendant promised to 
pay "on the 1st April then next," and there was an 
averment that the plaintiff " did suspend all further 
proceedings." This was held good after verdict upon 
the ground that it must be taken that proceedings had 
been suspended either for a time required by law or for 
a definite or reasonable time. 

In Semple v. Pink (x) the guarantee was in con- 
sideration of holding over a note without stating for 
how long. The declaration alleged the consideration 
to be forbearing, &c., for a reasonable time. The 
plaintiff was nonsuited and a motion to enter the 
verdict for the plaintiff was refused. It was held 
that the guarantee did not support the declaration. 

(r) RoU V. Cozensy 18 0. B. 673. See Harris v. VenableSy L. R. 7 Ex. 
285. 

(a) Semple v. Pink, 1 Exch. 74. Oldershaw v. Kvig, 2 H. & N. 
399, 517. Miles v. New Zealand Mford EstaU Co., L. R. 82 Ch. D. 
267. Crears v. ffujUer, L. R. 19 Q. B. D. 341. 

(0 Semple v. Pink, 1 Exch. 74. 

(u) Crears ▼. Bunter, L. R. 19 Q. B. D. 841, 56 L. J. Q. B. 618. 

{V) 7 B. & C. 423. 

{x) 1 Exch. 74. 
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Alderson, S., said that the cases where the law implied 
a reasonable time were those in which the particular 
act required some time to do it. Bolfe, B., went further 
and said the declaration was bad, which amounts to a 
dictum that forbearance for a reasonable time is no 
consideration. 

In Oldershaw v. King {y) it was held in the Exchequer ' 
Chamber by Crompton and Willes, JJ., that forbearing 
to press for the immediate payment of a debt was a 
good consideration, and that a jury could say whether 
there had been such forbearance within the meaning of 
the parties. Upon the construction of the contract in 
that case it was, however, possible to hold that the con- 
sideration was further advances; and Cockbum, C.J., 
and Erie and Williams, JJ., taking this view, did not 
deal authoritatively with Semple v. Pink (a). The two 
former intimated, however, that they did not assent to it. 

In Wynne v. Hibghes {z) the creditor's agent wrote 
to the defendant : " I have peremptory instructions to 
settle this account. Be good enough to arrange some- 
thing by to-morrow." The defendant replied: "I 
undertake to pay £500 on the account between my late 
brother and your client on or before this day three 
weeks." The creditor having waited three weeks, it 
was held that the defendant was liable. Semple v. 
Pink (a) did not really come in question, as the creditor 
had waited the full time asked by the defendant. But 
Pollock, B., regarded that case as overruled by Older- 
sliaw V. King, 

In Coles V. Pack (b) , Semple v. Pink was said by Bovill, 
C. J., and Brett, J., to have been in their view overruled 
by Oldershaw v. King, though the point did not actually 
come up for decision. 



(y) 2 H. & N. 399, 617. 
{z) 21 W. R. 628. 
(a) 1 Exch. 74. 
(6) L. R. 5 C. P. 65. 
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In Crears v. Hunter (c), however, a decision was given 
in the Court of Appeal which is directly inconsistent 
with Semple v. PinJc{e), The action was on a note 
payable on demand (d) given by the defendant and his 
father for a past debt of the father. There was nothing 
to show that any express mention of forbearance had 
been made, but there had been forbearance for several 
years, and interest had been paid with the defendant's 
knowledge. The jury were directed that if the note was 
signed by the defendant in order that the plaintiff might 
give time, and he did give it, there would be considera- 
tion. The jury found for the plaintiff, and the verdict 
was ultimately upheld in the Court of Appeal. The 
Court treated the case as raising only one question — 
namely, whether there was any evidence of a request 
by the defendant to the plaintiff to forbear. It is 
remarkable that Semple v. Pink {e) was not even cited, 
though Oldershaw v. King (/) was. The former case 
was probably considered on all hands as overruled. 
In Barber v. Mackrell (g) the renewal of bills was held 
sufficient consideration, though the period for which 
the new bills were to run had not been specified. 

The measure of forbearance contemplated by the Forbearance by 
guarantee, whatever it is, must of course be accorded. ^^Tf '^ 
In Latter v. White (h) creditors of a debtor agreed to composition. 
accept a composition secured by a surety to whom the 
estate was to be made over. One of the creditors 
afterwards refused to execute the deed, alleging that 
he was not bound by it, and upon that issue recovered 
judgment for his debt against the principal. It was 
held in the Exchequer Chamber, reversing the decision 



(c) L. K. 19 Q. B. D. 341, 56 L. J. Q. B. 518. See also Coe v. 
Duffield, 7 Moore 252 ; Alliance Bank v. Brouni, 2 Dr. k Sm. 289. 

(rf) See the report in 56 L. J. 518. 

(«) 1 Exch. 74. 

(/) 2 H. & N. 399, 517. 

{g) 40 W. R. 618, 41 W. R. 341. Tlie point was not taken in tbe 
Court of Appeal. 

ill) L. R, 5 Q. B. 622, 6 Q. B. 474, 5 H. L. 578. 

P.S. C 
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of the Queen's Bench, that the surety was released, 
on the ground of failure of the consideration, from 
the demand of that creditor, even though the judg- 
ment was useless to the creditor by reason of the 
subsequent bankruptcy of the debtor, and even though 
the surety had under the deed received all the pro- 
perty of the debtor, the decision proceeding upon the 
assumption that the creditor was in fact not bound by 
the deed(i). 

Where, in consideration that a creditor would agree 
to take a composition of ten shillings in the pound on a 
certain debt, a surety guaranteed the payment of that 
amount, it was held that the consideration was not per- 
formed by the creditor agreeing to take that composi- 
tion in instalments, with a proviso that on default of 
paying any instalment or the commission of an act of 
bankruptcy the whole original debt should become 
due 0)- But a guarantee for a composition is held to 
contemplate that the creditor, if the composition as 
guaranteed is not paid, shall be remitted to his former 
rights, and in such case the surety is not released 
from his liability to pay the composition (k). And 
when a composition deed contained a clause to the 
effect that it should be void if the debtor were adjudi- 
cated bankrupt, this was construed as against sureties 
for the composition to mean voidable at the election of 
the creditors (i). In Ex parte Poivell {m) a creditor, 
with the assent of a surety by whom the debt was 
guaranteed, agreed to accept in satisfaction a reduced 
amount payable by instalments, for which notes were 
given, the surety becoming liable for the instalments ; 
default being made in one of the instalments, it 
was held that the surety remained liable (upon the 
construction of that particular arrangement) only 

(i) See per Lord Cairns, L. R. 5 H. L. at p. 588, 589. 

0") Clarke v. Green, 3 Exch. 619. 

(^•) Olegg v. GUbcy, L. R. 2 Q. B. D. 6, 209. 

(Z) Hmhes V. Pahrier, 19 C. B. N. S. 393. 

(^^i) 2 il. & A. 533. 
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for the composition, and that the original guarantee 
did not revive. 

Under s. 126 of the Bankruptcy Act, 1869, it was 
held that a surety for a composition was not released 
by the debtor being made bankrupt at the suit of the 
creditors outside the composition, as the composition 
was not thereby put an end to ; although upon default 
in payment of the composition the compounding 
creditors might prove in the bankruptcy for the whole 
of their original debts (/i). But where a composition 
was annulled under s. 18 (11) of the Bankruptcy Act, 
1883, and the debtor adjudged bankrupt, the surety 
was released (o). 

A surety for a composition to which a number of 
creditors are parties would not, it is assumed, be 
released if one creditor proceeded against the debtor 
contrary to the agreement. But in such a case he 
would apparently be entitled to have the action stayed, 
at any rate if upon paying the composition he was to 
have the right to recover the debts for himself (p). 
So, too, a surety for a composition has a right to have 
given up securities taken by one creditor for a pre- 
ferential payment by the debtor (q). And when there 
was no composition, but the creditors agreed to take 
payment by instalments, and one creditor carried in 
his debt at half its real value and took a security for 
the rest, a surety for the instalments obtained a decree 
for cancelling the security so taken (r). 

If the consideration is the total forbearance by the Total forbear- 
creditor, he can recover from the guarantor upon "^' 
showing that he has forborne to the date of the writ ; 



(n) GUgg v. Oilbet/, L. R. 2 Q. B. D. 6, 209. Ex parte Oilbeu, 
L. R. 8 Ch. D. 248. 

(o) Walton V. Cook, L. R. 40 Ch. D. 325. See now Bankniptcy 
Act, 1890 (53 & 54 Vict. c. 71), a. 3 (15). 

ip) See Aiistey v. Marden, 2 B. & P. N. R. 124. 

[q) MiddleUrn v. Lord Onslow^ 1 P. W. 768. 

(r) Cecil v. Plaiatow, 1 Austr. 202. 

c 2 
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for he is not bound to wait all his life («). Whether, 
in such a case, he could be required to wait a reason- 
able time before suing the guarantor, must be a 
question upon the terms of the particular bargain (t). 
There would seem to be nothing to prevent a man 
undertaking to pay immediately himself in considera- 
tion of the creditor forbearing for good to sue the 
debtor. So forbearance until after a certain day will 
support a promise to pay on or before that day (u). 

Withdrawal of When the consideration is a definite act, such as the 
a legal process, ^^ithdrawal of a legal process, this is sufficient of itself 
even though a new process may be launched imme- 
diately(j-). In such a case the guarantee may be 
enforced even though such new process is launched (x), 
at any rate if such new process has not the eflfect of 
disabling the principal debtor (.r). And though the 
promise of the guarantor is only to pay at some future 
date, it will not be implied that the creditor was to 
wait till that date (.r). Such a term, is, however,, 
implied where the consideration is not a definite act, 
but forbearance merely (j/). As to what constitutes a 
withdrawal of a legal process, it is sufficient if leave is 
obtained not to proceed with it (z), or even if notice is 
given to the person against whom it is issued that he 
need not attend, as it will not be proceeded with (a). 

In Haigh v. Brooks (h) the opinion was expressed by 
the Exchequer Chamber that the deliver}' up of a 
guarantee which does not comply with the Statute of 
Frauds, of the mere paper in fact, may be a good 
consideration for a new guarantee ; but the decision 

(s) Thtn-nc v. Fuller, Cro. Joe. 396. Mapes v. Sidney, ibid. 683. 
Edwards v. Roberts, 2 Mod. 24. 

(J) Mapes V. Sidiiei/, Cro. Jac. 683. Cp. King v. Cole, 2 Excli. 628 ; 
Clarke v. Green, 3 Excli. 619. 

(«) IFaters v. Gloseop, 1 Ld. Raym. 3.^»7. 

{x) Harris v. Venahhs, L. R. 7 Ex. 235, questioning Ross v. Moss^ 
Cro. Eliz. .560, co^Ura. 

(y) Roll V. Cozens, 18 C. B. 673. 

(s) Harris v. Vembles, L. R. 7 Ex. 235. 

(a^ Alhusen v. Fresf, 6 Exch. 720. 

{b) 10 A. & E. 309. 
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itself was that the surrendered guarantee did comply 
with the statute. 

Further advances or credit, if and when granted, will Further credit, 
support a guarantee covering not only the further 
advances, but also the liability existing at the date of 
the guarantee, even though there might be no obliga-. 
tion to grant any such further advances (f). But 
unless there is, or is to be {d), a binding agreement to 
supply certain further goods or make certain further 
advances, the guarantee for the existing liability will 
not attach unless the further supply or advance is 
granted within the meaning of the parties — that is to 
say, if no amount is named (e), a real and bond Jida 
further supply or advance (/). And the mere use of 
a phrase such as "in consideration of your agreeing to 
supply," 4&C., when the amount to be supplied is not 
specified, but is left to the discretion of the creditor, 
does not imply either that the creditor has contem- 
poraneously undertaken any liability to supply, or that 
he is to undertake such liability. Such a guarantee 
will therefore only attach if and when a further 
supply is granted, as if it had run " in consideration of 
your supplying,'* &c. {(j). If the guarantee is in con- 
sideration of an advance or supply ** to the extent " of 

(c) Husscllv, Moselcy^ 3 B. & B. 211. Keiinaicay v. Trelcavan, 

5 M. & W. 498. Mayhew v. VrickcUy 2 Swanst. 185, 195. Johison 
V. Nicholls, 1 C. B. 251. Chapman v. HuUon, 2 C. B. 634. Boyd v. 
Morjle, 2 C. B. 634. White v. Woodward, 5 C. B. 810. Oldcrshaw v. 
King, 2 H. & N. 399, 517. Harris v. Venablcs, L. R. 7 Ex. 235. 
For the difficulties aiising in such cases befoi-e the Mercantile Law 
Amendment Act, 1856, see Wood v. Bcnsoriy 2 C. & J. 94 ; Baikes v. 
Todd, 8 A. & E. 846 ; Ex mrte Littlejohn, 3 5l. D. & De G. 182. 

(rf) See Khuj v. Cole, 2 Exch. 628 ; Bell v. Welch, 9 C. B. 154. 

(c) Sec WhiU v. Woodioard, 5 C. B. 810, 818 ; Broom v. Batdielor, 
1 H. & N. 255, 264 ; Morrell v. Cowan, L. R. 6 Cli. B. 166, 170, 
7 Ch. D. 151. 

(/) WesUicad v. Sproson, 6 H. & N. 728. Morrell v. Coioan, L. R. 

6 Ch. D. 166, 7 Ch. D. 151. 

(gr) WesUtead v. Sproaoji, 6 H. & N. 728. Morrell v. Cowan, L. R. 
6 Ch. D. 166, 7 Ch. O. 161. But see White v. Woodioai-d, 5 C. B. 
810 ^here, however, the goo^ls had been sapplied — see per Martin, B., 
in Brooiti v. Batcliclor, 1 H. & N. 255 at p. ^64). Cp. also Payne v. 
Wilswi, 7 B. & C. 423 ; Thornton v. Jcayns, 1 M. k Gr. 166 ; Dally 
V. Foolly, 6 Q. B. 494. As to promissory notes given lor existing 
debts and further advances, see Mayhcxo v. CriekcU, 2 Swanst. 185. 
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Guarantees in 
consideration 
of present 
agreement. 



a sum named, it is a question of construction whether 
the guarantee is not to attach till that amount has 
been supplied or advanced, or whether that amount is 
merely the maximum for which the surety will be 
liable (/O. 

It may be, however, that the meaning is that the 
guarantee is to attach when some definite binding 
agreement for the advance or the like is made by the 
creditor; as where it ran "in consideration of your 
having by indenture agreed '' (?). So also where, in 
consideration of the creditor ** agreeing" to take a 
composition frcftn his debtor, a surety undertook to 
guarantee the composition (k). In such cases the 
specified agreement must be made ; but the guarantee 
attaches without waiting for it to be performed (/). So 
an agreement reciting the delivery of certain securities 
and proceeding "in consideration of the money so 
secured to be paid to us aforesaid, we hereby indem- 
nify you " against certain other liabilities, it was held 
that the deposit of the securities was the consideration, 
and not the payment of the money secured (m). 



In guarantees given before the Mercantile Law 
Amendment Act, 1856 (n), the consideration had to 



When 
consideration 

by paroi^"^^^ appear in or by necessary implication from the note or 
eyidence. memorandum required by s. 4 of the Statute of Frauds, 
which otherwise was not suflftcient (o). The Act of 
1856 removed this necessity, and made it possible to 
have an enforceable guarantee in which there was no 
statement of the consideration in any note or memo- 
randum in writing. Where, however, the contract 
itself is reduced to writing, and a consideration stated, 

(A) THmmock v. Sturla, 14 AI. & W. 758. Cp. HiU v. Nuttall, 
17 C. B. N. S. 262. 

(0 King v. Cole, 2 Exch. 628. 

{k) Clarke v. Green, 3 Exch. 619. 

(/) If afterwtirds repudiated, the suretv will be released. Sec posfy. 
p. 110. ' • 

(m) Ikin v. Brook, 1 B. & Ad. 124. 

(w) 19 k 20 Vict. c. 97, s. 3. 

(o) IVain v. JFarllc^s, 5 East 10. tSautHlcrs v. Wrtkrfield, 
4 B. & Aid. 595. And see j)o$t, p. 61. 
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the 'admission of parol evidence is governed by the 
ordinary law as to the construction of documents ; 
and the Mercantile Law Amendment Act, 1856, has 
no bearing. Where, therefore, a consideration is 
stated in the contract which is in law no considera- 
tion, and the terms of the contract do not show that 
there was in fact some other good consideration (p), 
or where the contract states or shows that there was 
no consideration, oral evidence cannot be admitted to 
prove, in contradiction of the contract, that in fact 
there was a good consideration. Anything referred to 
in a contract may be identified by parol evidence 
within the limits of the description in the contract, 
though not so as to contradict that description. The 
evidence, however, must not be of conversations 
tending to show what the intention of the parties was 
apart from the words used in the contract (g), but must 
be directed to show what state of circumstances the 
parties either knew theil to exist or contemplated as 
about to come into existence, so as to establish in what 
sense the words were used by showing .what the 
situation of the parties was at the time (r). 

In accordance with these principles, where words WonU capable 
are used which may denote either a past or a future efthe?r™«t 
consideration, parol evidence of the circumstances or a future 
may be admitted in order to show that a future con- ^^^^ eration. 
sideration must have been referred to. Therefore, 
in Haigh v. Brooks (h)^ where the words were "in 
consideration of your being in advance," a plea merely 
setting out the guarantee was held bad on demurrer. 
So in Butchery, Stewart {t), where the phrase was "in 
consideration of your having released," &c., and in 

{p) See Olderahaw v. King, 2 H. & N. 617. 

\q) See Laurie v. Sehohfield, L. R. 4 C. P. 622, 626. 

(r) Per Lord Campbell, C.J., in BainhrUhjev, Wadr, 16 Q. B. 89 at 
p. 98. And see Mardonald v. Lovtiltottoin^ 1 £. & £. 977 at p. 983; 
Heffield v. Meadows^ L. R. 4 C. P. r.95, 600 ; Grahamc v. Grahame, 
19-L. R. Ir. 249. 

(s) 10 A. & £. 309. 

(0 11 M. & W. 857. 
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Ooldshecle v. Swan (u), where it was ** in consideration 
of your having advanced," &c., it being proved that 
the only release and advance respectively were not 
before but in pursuance of the guarantees, the 
plaintiffs recovered. 

The same rule was followed in Steele v. IIoe{x). 
There the promise was ** in consideration of your having 
resigned the oflBce ol Deacon," &c. " The expression," 
said Patteson, J., delivering the judgment of the 
Court (i/), " that a promise is founded upon a con- 
sideration conveys the notion that the consideration 
precedes the promise in the mind of the party making 
the promise; he promises because the consideration 
exists, and this form of expression is shown by the 
authorities to have been frequently used when the 
consideration and the promise are concurrent. Each 
side of a contract is consideration or promise according 
to the party speaking, and, if each party were to put 
into writing his own promise, each side of the contract 
would in turn appear to have preceded the other, 
though both formed an agreement : the plaintiff might 
write, * Yau having guaranteed, I resign ' ; the defen- 
dant, * You having resigned, I guarantee.' " 

In Bainhridge v. Wade (z) the guarantee was : *' I 
hereby guarantee the payment of any sum or sums of 
money dtie to you from A. L., the amount not to exceed 
at any time the sum of £100." The declaration 
showing that credit was contemplated but had not 
been given at the date of the guarantee, it was held 
that a future credit was the consideration shown. 

In Hood V. Grace (a) the guarantee was : ** As Mr. 
D. informs me you require some person as guarantee 
for goods supplied to him by you in his business, I 

(u) 1 Exch. 154. And see King v. Cole, 2 Exch. 628. 

(x) 14 Q. B. 431. 

(2/) Ibid, lit p. 445. 

(3) 16 C^. B. 89. 

{a) 7 H. & N. 494. And see Baslow v. Be7m€U, 3 Caniii. 220. 
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have no objection to act as such for payment of your 
account." A plea merely setting out the guarantee 
was held bad on demurrer. 

In the above cases it did not appear that there was Construction ut 
any past advance, supply, or other dealing which could "i^if^^^n 
answer the description of the consideration. But even pcrcat. 
if there is an existing liability to which the descrip- 
tion could apply, it seems established that, at any rate 
where the circumstances show that a future liability 
was also in contemplation, reference may be taken to 
be to the latter, and that the construction which would 
make the document valid should be preferred to that 
which would make it void (t). 

In Allnutt V. Ashendenic) the guarantee was: **I 
hereby guarantee Mr. S. S.'s account with you for 
wines and spirits to the amount of £100." There was 
ah existing account for i>83 Is. resulting from a single 
transaction. The Court of Common Pleas held that 
the guarantee was bad. Tindal, C.J., is reported to 
have said that as there was an existing account the 
document must be taken to refer to that. If it rests 
upon this, the decision is not in harmony with the 
other cases just referred to(b). But Erskine, J., 
pointed out that there was nothing in the case to show 
that a prospective supply had been contemplated at all. 

In Edwards v. Jeiom {d) the guarantee was : ** In 
consideration of E. E. & Co. giving credit to D. J." 
A declaration which set out that D. J. was already 
indebted and had applied for further credit and fresh 
supplies of goods was held sufficiently to show that 
future credit was the consideration. 



{b) See iitecle v. Hoc, 14 Q. B. 431 ; Broom v. Baldielor, 1 H. & N. 
265 ; Hood v. Grace, 7 H. & N. 494 ; IVood v. PrieUner, L. K. 2 Ex. 
66, 282. Bramwell, B., protested iu the three last-named cases aguiiist 
the application of this principle where the laiigiuige was in its primary 
sense past, and there existed l\u*ts to which it could refer. 

(c) 5 M. & Gr. 392. 

((0 8 C. B. 436. 
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In Covlhourne v. Dawson {e) the plaintiffs wrote : 
" We are doing business with B. and require a 
guarantee to the amount of S12Q0, and they refer 
us to you for one." Defendant replied sending a 
guarantee for "iron received." It was held upon 
a special case that the consideration was the con- 
tinuance of the business. 

In Broom v. BatcheloriJ) the consideration was 
expressed to be "credit given," and the guarantee 
covered " all bills drawn by B. and accepted by E.," 
and " any balance that may be due." There were 
bills running and an account due, and future dealings 
were contemplated. It was held by Pollock, C.B., and 
Martin, B., that the consideration must be taken to 
be the future credit, vt res incujis valeat quavi pereat. 
Bramwell, B., dissented on the ground that the words 
in their primary sense referred to an existing liability, 
and that as there was such a liabihty the above maxim 
could not be applied to justify their being given a 
secondary meaning. And he adhered to Allmitt v. 
Ashenden {g). 

In Wood V. Priestner (h) a guarantee was given in 
the following terms : " In consideration of the credit 
given by the H. G. C. Co. to my son for coal suppUed 
by them to him, I hereby hold myself responsible as a 
guarantee to them for the sum of i^lOO, and in default 
of his non payment {sic) of any accounts due I bind 
myself by this note to pay to the H. G. C. Co. whatever 
may be owing to an amount not exceeding the sum of 
JtlOO." The son was already indebted, and further 
supply without security had been refused. It was 
held that the guarantee extended to the future as well 
as the past debts, and was a continuing guarantee. 



(e) 10 C. B. 765. 

(/) 1 H. & N. 255. See also the Irish case of Orahame v. Orahamey 
19 L. R, Ir. 249. 

(7) 5 M. & Gr. 392, ante, p. 25. 
(h) L. R. 6 Ex. 66, 282. 
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In Mocket v. Ames (i) the defendant signed a 
guarantee in the following terms : " I hereby undertake 
to pay you for all the beer supplied by you to the Star 
Brewery on the completion of the purchase, which will 
take place in a few days." There was a small debt for 
beer already supplied. It was held that the promise 
was to pay for future supplies. The amount already 
due at the date of the guarantee had not been claimed 
in the declaration, but Blackburn and Hannen, JJ., 
thought it also would have been covered (A;). 

Where the consideration for a guarantee is expressed 
to be that the person to whom it is given " has agreed " 
or ** has consented ** to do something, the meaning has 
usually been taken to be that the future act, and not 
any past or contemporaneous binding agreement, is the 
consideration (Z). 

Where the only circumstance to which the words Consideration 
expressing the consideration can refer was past at the tbefeith o? a 
date of the guarantee, it is still open to the plaintiff to guarantee to be 
prove that the guarantee was agreed to be given before ^*^^"* 
the consideration was executed, and was only reduced 
into writing after (?70- So where advances were made 
to one of the makers of a promissory note upon the 
representation that the defendant would also sign it, 
and afterwards the defendant did sign it, he was held 
liable as having adopted the promise (n). 

(i) 28 L. T. 729. See also CJmlmers v. Victor, 16 W. E. 1046 ; 
2)ost, p. 67. 

(Jc) But cp. Brunning v. Odhams Bros,, 13 Times L. R. 65. 

(0 Payne v. IVihtwi, 7 B. & C. 423. TJionUon v. Jenyns, 
1 M. k Gr. 166. Daily v. Poolly, 6 Q. B. 494. Taniicr v. Moore, 
9 Q. B. 1. Westhead v. Sjrroson, 6 H. & N. 728. Morrell v. Cotoan, 
L. R. 6 Ch. D. 166, 7 Ch. D. If.l. But sec IFhite v. Woodward, 
r» C. B. 810, explained by Alartin, B., in Broom v. Batchclor, 1 H. & N. 
255 at p. 264. 

(wi) Afum/onl v. Gcthing, 7 C. B. N. S. 305. 

(n) Dodge v. Pringlc, 29 L. J. Ex. 116. 
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CHAPTEll III. 

STATUTE OF FRAUDS. 

(1) To what Contracts it applies. 

By section 4 of the Statute of Frauds (a) " no action 
shall be brought whereby to charge the defendant 
upon any special promise to answer for the debt, 
default, or miscarriage of another person . . . 
unless the agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall 
be in writing and signed by the party to be charged 
therewith or some other person thereunto by him 
lawfully authorised." 

This enactment does not, except by requiring a 
writing as evidence of the promises to which it applies, 
in any way affect the common rules governing the 
validity of such promises. It does not dispense with 
the necessity for a consideration to support a promise 
not under seal, or make valid any contract not valid at 
common law (b). Its only effect is to make unenforce- 
able contracts, coming within its terms, which would 
have been valid at common law (b). And if the con- 
tract is within its terms, it matters not what was the 
consideration (c). A guarantee, though given abroad, 
cannot be sued upon in England unless it fulfils the 
requirements of the Statute (d). 

Bemedyby The Statute Only says that no action shall be 

r^°c^^ brought whereby to charge, &c. Therefore, if an 

(a) 29 Car. II. c. 3. 

(6) Ba^TcU V. Trusscll, 4 Tauut. 117. liann v. Hughes, 7 T. R. 350 
note. 

(c) See the notes to FortJi v. SUi/Uon^ 1 Williams' Saund. 211 e. (1) ; 
Fitzgerald v. Dressier, 7 C. B. N. S. 374, 392 ; :^uUo,i v. (Jreij, L. ii. 
[1894] 1 Q. B. 285, 288. 

(d) Lcroux V. Broicn, 12 C. B. 801. 
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attorney in an action gave an undertaking to pay 
the claim, the old Common Law Courts enforced it 
against him summarily notwithstanding the Statute {e). 
And each division of the High Court under the 
Judicature Acts would no doubt do the same. So 
money paid under a promise unenforceable by reason 
of the Statute cannot be recovered back (/). And 
where, in order to show that a bill sued on had been 
accepted for the accommodation of the plaintiff, it 
was necessary to show it had been accepted to put the 
plaintiff in funds to satisfy a promise to answer for 
the debt of another, it was hpld no objection that 
that promise was not in writing (/;). 

It has been held in a number of cases that the 
Statute will be an answer to any action which has the 
effect of charging the defendant on a promise which 
by the Statute is unenforceable, even though the 
action is not on the promise (h). None of such cases, 
however, affect the only clause of the Statute material 
to the subject of this work ; nor is it easy to see how 
a defendant could be charged on a promise to answer 
for the debt of another, unless directly by an action on 
the promise. The cases referred to are therefore not 
discussed here. 

By reason that before the Mercantile Law Amend- Cases before 
ment Act, 1856(0 it was necessary that the con- J^®^^^®^*)^^ 
sideration for the promise should appear by the ment Act, 
writing (k), many of the older cases, in which now ^^'^^• 
the waiting would be sufficient, had to be discussed on 
the footing that there was no sufficient writing, and 
that the plaintiff could only succeed by showing that 

{e) Evans v. Diuicombc, 1 0. fe J. 372. Re Girarcs, ibid. 374 note. 

If) Sweet V. Lee, 3 M. k Gr. 452. And see Shaw v. Woodcock, 
7 15. k C. 73. 

{(l) CressweU. v. Wtml, 10 A. & E. 460. See, too, Shaw v. Woodcock, 
7 B. & C. 73, 84. 

(/i) Cai-rinQtoii v. JlooL^ 2 M. & W. 248. Sffkrs v. Vu'OJi, 9 A. & E. 
693. Felthouse. v. Bindley, 11 C. B. N. S. 869. 

(i) 19 & 20 Virt. r. 97, s. 3. 

(X) Wain v. Warltcrs, 5 East 10. Saunders v. WakefieUl, 4 B. & 
Aid. r>95. 
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Forms of 

liability, in 

the nature of 
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without 

express 
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the Statute did not apply. In appreciating these 
cases, this change in the law must be borne in mind. 

The effect of the cjause now under consideration 
upon the law of principal and surety is, speaking 
generally, to require that every guarantee shall be 
evidenced by a writing fulfilling the conditions 
prescribed by the Statute. It must be remembered, 
however, that liabilities can exist to which some, at 
any rate, of the incidents of suretyship attach, which 
qevertheless do not come within this clause : as, for 
instance, the liability of a retired partner (I) or of a 
del credere agent {m). 

Where a sum of money is due from one person to 
another upon a judgment, no writing under the 
Statute is necessary to show that it was agreed that 
it should stand as security for the debt of another, 
notwithstanding that facts have occurred which with- 
out such agreement would have put an end to the 
liability upon it (n). So no writing under the Statute 
of Frauds is required to make liable a party to a 
promissory note or bill of exchange, even though he 
became party merely to procure credit for another. 
And where a bill is indorsed by the drawer and by his 
indorsee back again to the drawer, it may be shown 
by oral evidence that the intermediate party indorsed 
as surety so as to enable the indorsee, though himself 
also the drawer, to sue such indorser — a right which 
he would not have if the indorser had been holder of 
the bill (o). So, too, where the payee indorses to the 
drawer for the same purpose (p). But if a person 
not a drawee of the bill writes his name upon the bill, 
he is not liable to the drawer as a party to the bill. 



(Z) SeeRaiiscy, Bnulford Baiikinu Co., L. R. [1894] A. C. 586, 
a^ilCf p. 6. 

(m) Seepostf p. 49. 

(n) Macrory v. Scott, 5 Exch. 907. 

(0) Wilkimon V. Unwin, L. K. 7 Q. 1). I), m^. 

ip) Holvies V. Durkcc, C. & E. 23. 
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though he will be to future holders ; and he cannot 
be made liable to the drawer as guarantor for the 
acceptor by virtue of a collateral arrangement without 
a writing under the Statute of Frauds (q). 

It was said^at one time to have been laid down that Former 
the Statute did not apply to promises to answer future ^^^u^ to ^ 
debts of another (r), but this distinction is now promiBes to 
clearly not law (s). The rule has long been settled 5^^^^^"^ 
that the question is whether the promise is original 
or collateral, it being within the Statute only if it is 
collateral (t). It cannot, however, be collateral unless 
another is, or is to be, also liable (0- 

When the promise is to be answerable for demands Promise must 
which may thereafter accrue to the promisee by ^ *® ' 
reason of dealings with another, the question is 
whether the promisor intervenes to procure credit for 
the third person who is himself also to be liable to 
the promisee, or whether his own credit only is 
pledged to secure the consideration to the third 
person, to whom credit is not given {u). In Birkmyr 
V. Darnell (x)^ according to some reporters (?/), the 
phrases, " I will be your paymaster," **I will see you 
paid," are instanced as creating an original and 
not a collateral undertaking. But whatever the 
form of words used, it must be ascertained by the 
jury (z), from the transaction as a whole and all its 

iq) Steele v. AfcKlnlay, L. K. 5 A. C 754 (explained in Macdmmld v. 
WkUficld, L. K. 8 A. C. at p. 749), JerUcim v. Coojnber, L. R. 
[1898] 2 Q. B. 168. 

(r) See Mowliray v. Ctinningluiin, cited, 2 T. R. 81, 1 Cowper 228 ; 
Peckham v. Faria, 3 Dougl. 13. 

(s) Peckham v. Faria, 3 Dougl. 13. Malsm v. Wharam, 2 T. R. 
80. Anderson v. Haijnian, 1 H. BJ. 121. Oree/i v. Oressiccll, 10 
A. &£. 453, 459. 

(t) Birkmyr v. Damdl, 2 Lord Raym. 1085, 6 Mod. 248, 1 Salk. 27, 
1 Sm. L. C. (10th ed.) 287. Read v. Nash, 1 Wils. 305. Horgreavcs 
V. Parsons, 13 M. & W. 561. And see the notes to Forth v. Stanton, 
1 WUliams' Saund. 211 e. (1). 

(u) Watkins v. Perkins^ 1 Lord Raym. 224. Birkmyr v. Darnell, 
supra. 

(z) Supra. 

iy) Not in 2 Lord Raym. 1085. 

(2) Pe7U<m V. Smith, 2 C. & M. 430. 
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circumstances, to whom credit was given (a). And the 
words, " I will see you paid,*' have been held, under the 
circumstances of individual cases, to effect a collateral 
liability only (h). 

In Birkmyr v. Darnell (c) the promise was to 
answer for the safe return of a horse lent to another, 
and it was held within the Statute, the bailment 
having been to that other. But if the bailment had 
been to the defendant it would not have been within 
the Statute, even though in tort a direct liability to 
the owner might have been afterwards incurred by 
a third person in whose hands the horse had been 
placed by the bailee (rf) . So, in cases where the 
promise is to pay for goods to be supplied or services 
to be rendered to another, the question is who is to 
be the purchaser or employer. If it is the promisor, 
the promise is not within the Statute, though the 
consideration is exclusively for the use of the other (<»), 
and whether or not there is any further consideration 
for the promise (/). Even where two promised jointly 
to pay for goods which it was known to the seller 
were for the use of one only, the Statute was held not 
to apply, though the seller knew that there was no 
partnership nor community of interest between the 
two, but that the second joined only to procure credit 
for the first {g). 

(a) Kcaie v. Tanpk, 1 B. & P. 158. Pcntm v. Smith, 2 C. & M. 
430. In Tomlinson v. Oilly Ambl. 330, Lord Hardwicke called the 
distinction in Birkinyr v. DanicU **a slight and cobweb distinction.'*^ 

(/;) Matson v. Wlmram, 2 T. R. 80. Andersmi v. Hayman, 1 H. Bl. 
121. Barber v. Fox, 1 Stark. 270. Kcaie v. Temple, 1 B. & P. 158. 
Batetnan v, Phillips, 15 East 272. Thompson v. Bmui, 1 Camp. 4. 
IFalker v. Taylor, 6 C. & P. 752. Clancy v. Piggott, 2 A. & E. 473. 
Contra. Ansten v. Barber, 12 Mod. 250 ; Ba4ns v. Storey, 3 C. & P. 130 ; 
Mouivtstephcn v. Lakeman, L. R. 5 Q. B. 613, 7 Q. B. 196, 7 H. L. 17. 

(c) 2LordRaym. 1085, 6 Mod. 248, 1 Salk. 27, 1 Sni. L. C. (10th ed.) 287. 

(rf) See the report in 2 Lord Raym. 1085. 

(e) See Edge v. Frost, 4 D. & R. 243. 

(/) See the notes to Forth v. Stanton, 1 Williams* Saund. 21 1 e. (1) ; 
Fitzgerald v. Dressier, 7 C. B. N. S. 379, 392 ; Sutton v. Grey, L. R. 
[1894] 1 Q. B. 285, 288. 

{g) Hampson v. Merriott, Lancaster Spring Assizes, 1806, per 
Clmmbre, J., reported in Fell on Mei-cantile Guarantees (2nd ed.), 
pp. 27, 28. Mr. Fell evidently doubts the correctness of the decision. 
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Prima facie, it is taken that the person for whom 
the goods or services are ordered is intended to be 
liable, although another may give the order. Thus 
where a creditor of a landlord promised to pay a 
man who went into possession upon a distress by the 
landlord, the Statute was considered applicable (/t). 
So where a friend of a debtor who had been arrested 
promised an attorney to pay his charges if he would 
continue to act for the debtor, it was held that the 
debtor must have been intended to be liable, though 
the object was that through the attorney he should 
take the benefit of the Insolvency Laws (i). But 
where an execution creditor employed an attorney to 
move for a new trial in an action against the sheriff 
arising out of the execution, the execution creditor, 
and not the sheriff, was treated as primarily liable (A). 
In Austen v. Barber (l) Lord Mansfield said that, 
when such questions arose on the supply of goods, 
he always required the tradesman to produce his 
books to show he. had not debited the person for 
whom they were ordered. And where it cannot be - 
said that the goods were for any individual, as where 
the order was for a cup intended to be presented 
to the winner of a race, if one person is debited it 
requires very clear evidence to show that any other 
person who may have promised to pay is primarily 
and not merely collaterally liable (m). 

A person requesting a consideration for himself may 
have actual or ostensible authority to make another 
exclusively liable for it (w). Conversely, a person 
requesting a consideration for another may, though 
he pledges his own credit, also purport to pledge 
primarily the credit of the other. If in such cases 

(h) Coleman v. Syles, 2 Stark. 62. 
(t) Barber v. Fox, 1 Stark. 270. 
(^-) I/oel V. Hart, 8 C. & P. 230. 
{I) 12 Mod. 250. 

(w) S«e SUno v. ScoU, 6 C. & P. 241. 

(w) Danull v. TroU, 2 C. & P. 82. Smith v. RudhalU 8 F. & F. 
143. 

P.8. D 
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the meaning is that the first-named is to make good 
the payment for which the other is assumed to be 
liable, this is a collateral promise. And it will not 
become an original promise if it turns out that the 
other had given no authority (o). 

Promise to pay When the purport of the promise is to secure the 
i^Aw'is promisee, not against the failure of the person named 
lubieornot. to meet what is assumed will be a liability upon him, 
but against the possibility that the intended trans- 
action may not impose any valid liability upon that 
person at all, the promise is an original promise and 
not within the Statute. Thus, in Moantstephen v. 
Lakemau (/;), where a contractor was asked by the 
chairman of a Local Board to do certain work to 
sewers vested in the Board, and hesitated for want 
of a formal order, whereupon the chairman said, 
" You do the work, and I will see you paid," the 
promise was held original and not within the Statute. 
It was pointed out by Lord Selborne in the House 
of Lords that to construe it as a promise to pay, 
if the Board became liable, would defeat the very 
intention of the parties, which was that the contractor 
should be protected against the chance of the Board 
not becoming liable (q). 

It is clear from this decision that the Statute does 
not apply where, though it is contemplated that the 
person who is to enjoy the consideration may become 
liable, the promise is intended to hold ^ood whether he 
becomes liable or not(r). On this principle a promise 
to pay for something to be supplied to one who is 
known to be an infant is not within the Statute, unless 
perhaps where the things supplied are assumed on 
both sides to be necessaries («). 

(o) MoanUUphen v. Lakeuuin, L. R. 5 \}. V,. 613, 7 Q. B. 196, 
7 H. L. 17. See per Willes, J., L. R. 7 Q. 15. at |». 202. 

(p) L. R. 5 Q. B. 613, 7 Q. B. 197, 7 H. L. 17. 

{q) L. R. 7 H. L. at p. 25. 

(r) L. R. 7 Q. B. at p. 203, per Willes .T. 

[s) Harris V, Uuntbarh, 1 Burr. 373. And see J/muombc v. Ticket tdgCj 
Aleyn 94. 



STATUTE OF FRAUDS. 36 

In sach cases as Mountstephen v. Lakeman, if the 
person enjoying the consideration should -afterwards 
ratify the transaction and become liable, it is sub- 
mitted that the promise would not be brought ex post 
/acfo within the Statute (t). This seems justified by 
the language of Willes, J. (m), in the Exchequer 
Chamber, and by that of Lord Cairns in the House 
of Lords. " Against that primary liability," said 
Lord Cairns, " the defendant might afterwards have 
sheltered himself by obtaining from the Board the 
consent to make a formal order and acting upon and 
paying under that formal order "(r). 

On a similar principle, where the object of the Promises to 
promise is to prevent the prosecution of a disputed ^i^,^"*^ 
claim against another, the promise being absolute to 
pay a certain amount without regard to the validity 
of the claim, the Statute does not apply. It was 
apparently so held very early in the history of the 
Statute, in Stephem v. Squire (jc). In that case the 
promise, which was' held nqt within the Statute, was 
to pay the promisee i^lO and his costs, if he would not 
further prosecute an action against an attorney for 
appearing for him without waiTant. But the report 
leaves it in doubt whether the promisor was not 
himself the attorney. The point arose clearly, how- 
ever, in Read v. Nash (y), where the record in an 
action for assault was withdrawn in consideration of a 
promise by a third person to pay a lump sum, and the 
Statute was held not to apply. This decision is 
questioned in the notes to Foiih v. Stanton (z), as 
indistinguishable from the cases where the promise is 

(0 See, however, Anson on Contracts, p. 62. 

(m) L. R. 7 Q. B. at p. 203. And see the reasoning in Birhnyr v. 
Jkim^llf 08 reported in 2 Lord Raym. 1085. 

(v) L. B. 7 H. L. at p. 23. It mi^ht be a question on any given 
transaction whether tlie original promisor was to remain liable after 
the other hod accepted the liability. As to promises to procure another 
to pay, see post^ p. 40. 

iz) 5 Mod. 206. 

iy) 1 Wils. 305. Cp. lioc v. Hatighy 1 Salk. 29, 3 Salk. 14. 

(s) 1 Williams' Sauud. 211 e. (1). 

D 2 
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in consideration of forbearing to sue, which cases are 
within the Statute (a). But in Bird v. Gammon (h) Read 
V. Nash (c) was treated as proceeding on the ground 
that the intention was that the claim (which was not 
admitted) should not be prosecuted. In Kirkham. v. 
Marter (rf), which is said in the notes to Forth v. 
Stanton to overrule Read v. Nash, the promise was in 
consideration of forbearance to sue one who had killed 
the plaintiff's horse; and the Statute was held to 
apply. There seems to have been no dispute as to 
the liability. The promise was simply to pay the 
value of the horse, which was to be ascertained. There 
was nothing to suggest that the wrongdoer was to be 
discharged, and Read v. Nash was distinguished as 
proceeding on the compromise of a doubtful claim. 

If a claim is preferred against several, and one 
promises to pay a sum by way of compromise of the 
whole matter, the Statute does not apply, though it 
could have been shown that the others were liable {e). 

The principal WTiore the promise has relation to a claim already 

lUWe'notwUh. i^^curred by the third person, it is not collateral, so as 

standing the to be within the Statute, unless the third person is 

promise. ^j^^ ^^ remain liable after the promise becomes 

binding. Thus, where the promise was that, if the 

creditor would release the debtor by discharging him 

out of custody upon a ca. sa., the promisor would 

pay the debt, the Statute did not apply (/). So if it 

is agreed between all parties that a sale be transferred 

to the account of a third party and the original buyer 

released (r/). But a promise to pay a debt transferred 

(a) Fish V. HuUkhuMm, 2 Wila 94. Kirkham v. Marter, 2 B. & Aid. 
618. Cole V. Dyer, 1 C. & J. 461. 

(6) 8 Bing. N. C. 883. And see Willmirui v. Leper, 3 Burr. 1886 ; 
Tomliimm v. Gill, Arabl. 330 ; Fish v. Hutchinson, 2 Wils. 94. 

(c) 1 Wils. 305. C|». noe v. Haxigh, 1 Salk. 29. 

(rf) 2 B. & Aid. 618. 

(«) Orrell v. Coppock, 26 L. J. Ch. 269. 

(/) Goodman v. Chase, 1 B. & Aid. 297. Butcher v. Stewart, 
11 M. &AV. 857. 

{g) Brmoniug v. Stallard, 5 Taunt. 450. And see I'aylw v. Hilary, 
1 C. M. & R. 741. 
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from another's account to that of the promisor may 
be shown to be a guarantee from circumstances 
indicating that the original debtor was not treated as 
released (/i). And a promise by an original debtor, if 
the creditor will transfer the debt to the account of 
another, to pay it if that other does not, is within the 
Statute (i). But no writing is required to make a new 
partner in a firm liable to an existing creditor, whether 
or not the original debtor or debtors are members of 
the new firm(/i:). 

No writing is required where the promise is to pay 
if the creditor will release the debtor by deed (Z). And 
so even where the promise is that, after his release, 
the debtor shall pay, if this only means that the 
promisor will get him to pay by his hand, and not that 
the debtor is to renew his liability to the promisee (m). 
But if the promise is that, if the creditor will release 
his present claim and take from the debtor a new 
liability {e.g. take a bill or note), the promisor will 
see he fulfils that liabihty, this is obviously enough 
within the Statute (n). 

If A. is owed money by B., and B. is owed money Novation, 
by C, and all three agree that C. shall owe the money 
to A. and B. be released, the promise of G. is not 
within the Statute (o). In such a case A. could at 
Conunon Law recover from C. (j*). But unless B. was 
discharged by the new arrangement, such an action 
would not lie {q). However, upon a special promise 

{h) Freiich v. Fre}ich, 2 M. k Gr. 644. 

{%) Bruntoti v. DvUlcna, 1 F. k ¥. 450. 

{k) £x parte LanCf 1 De G. 300. 

{i) See £mmett v. Deickxirat, 3 Mac. k G. 587. 

{m) Lane v. Burgluirt, 1 Q. B. 933. 

{n) Magtfs v. Amea, 4 fiing. 470. EtmneU v. Dewhurst, 3 Mac. & G. 
587. 

(o) Xocy V. 3IcXeUey 4 D. & R. 7. Hodgson v. A^idersmiy 3 B. & C. 
«42. 

{p) Israel v. lM)uglas, 1 H. Bl. 239. Tallock v. Harris, 3 T. R. 
174. Hodgson v. Anderson^ 3 B. & C. 842. Wilson v. Voupland, 
5 B. & Aid. 228 Lacy v. McNeile, 4 D. & R. 7. 

{q) IVTiarton v. Walkery 4 B. & C. 163. Fairlie v. Denlun, 8 B. & C. 
^95. 
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by C. to pay A. out of money then being or thereafter 
to be in C.'s hands for B., an action would lie and 
would not be within the Statute, though B. were 
not discharged (r). Apart from such cases are those 
where a debtor assigns equitably to his creditor a debt 
owing to him. In this case the assignee could recover 
at law only in the name of and upon the promise to 
the assignor, and no question upon the Statute could 
arise in such an action. And though now by the 
Judicature Act the assignee can sue the debtor directly, 
the Statute of Frauds has clearly no application. It 
is the defendant's own debt, not that of another, that 
is sued for («). 

A promise to pay the debt of another is within the 
Statute, though the promisee undertakes to the pro- 
misor not to sue the debtor. For this affords no 
defence to the debtor, who thus remains liable after 
the promise (t). So a promise to pay a sum in satis- 
faction of the debt is within the Statute if the debtor 
remains liable till the payment (»)• But if there is a 
general arrangement by which a third person takea 
over the property of a debtor and promises the 
creditors to pay in his stead, the promise of such 
third person is not within the Statute, inasmuch as 
such an arrangement itself, without a formal release 
of the debtor, prevents an action being brought by 
any creditor party to the arrangement (x). 

Agreement to An executory agreement to purchase a debt seems 
^^ * not to be withiiv the Statute. This at least seems to- 

(r) Dixojt V. Hatfield, 2 Bing. 439. Andrews v. Smith, 2 C. M. k R. 
627. Swcethuf v. Asplin, 7 M. & W. 16r>. Walker v. llostrmi, 
9 M. & W. 411 ; but cp. tarkins v. Moravia, 1 C. k \\ 376. And see 
X>osly p. 44. 

(*) Hodgson v. Anderson, 3 B. & C. 842 at p. 856. 

{t) Rothenj v. Curry {T, 21 Geo. XL), cited in Buller's N. P. 281. 
Lee V. Bashpoh (M. 1 W. k M.), Uiid, King v. Wilson, ibid., 2 Stni. 
873 

(u) Cfwe V. Barfjer, Sir T. Rayni. 450. Clufler v. Ueclrfl, 7 T. R. 
201. Tomlinson v. Gcll, 6 A. & E. 664. 

(y) Bird v. Gammon, 3 lUng. N. C. 8b3 ; and m\). Anstaj v. Mnrden,. 
1 B. k W N. R. 124. infra. 
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have been the opinion of the Court of Common Pleas 
in Anstey v. Harden (//), where, however, the trans- 
action was not so much an executory agreement for 
the sale of the debt as a present transfer of the debt 
in consideration of a promise to pay the price, the 
arrangement being a general one among creditors, 
which ij^so facto puts an end to the right of every 
creditor party to it to sue on his own behalf {z). In 
Mallet V. Bateman (a) it was held in the Common 
Pleas and in the Exchequer Chamber that a promise, 
in consideration that the promisee would supply goods 
to a third party and draw bills upon the buyer for the 
price, to take over the bills from the seller, indorsed 
Avithout recourse to him, or indorsed with a collateral 
indemnity to him against his liability as indorser, was 
within the Statute, the transaction being in substance 
a guarantee of the intended debt. Some of the judges 
seem to have suggested that a promise to purchase a 
debt is always within the Statute (&). But these dicta 
ought perhaps to be confined to cases like that then 
before the Court, where the substantial object in view 
is to secure that the money owing should be paid from 
one source or another to the creditor. They do not 
seem to apply where the object is not that the debt 
should be paid to the creditor, but, on the contrary, 
that the purchaser should collect it for himself, the 
creditor receiving from him a price for parting with 
his right. 

Where the promise is to pay a sum which is not 
shown to be the debt of another, the Statute does not 
apply Thus, where it was in consideration of for- 
bearance to sell under a bill of sale which appeared 
to be absolute and was not shown to be security for 
any debt, the Statute did not apply (c). However, a 

{y) 1 B. & P. N. R. 124. 

(=) See per Sir J. Mansfield, C. J., 1 B. & P. N. R. at p. 131. 
(a) 16 C. B. N. S. 530, L. R. 1 C. P. 163 (Exch. Ch.). 
\h) See per Blackburn, J., L. K. 1 C. P. at p. 169, ami per Pollock, 
C.B., at p. 170. 

(c) Barren v. Trusscily 4 Taunt. 117. 
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promise to pay the debt of a deceased person is within 
the Statute, apparently even though no legal personal 
representative has been constituted ((2). 

Promises to It foUows from the principle that the Statute only 

owed to*the°* ^-Ppl^GS where the other person is or is to be also 
promisee. liable, that it does not apply to a promise to make 
good the debt of another not owed to the promisee. 
This may have been the reasoning of Lord Hardwicke 
in Tomlinson v. Gillie), where he decided that the 
Statute did not apply to a promise to an intending 
administratrix that if she would admit the promisor to 
join in the administration he would pay the creditors 
in full. And in Howes v. Martin (/) it was held that 
a promise to indemnify against the demand of another 
was not within the Statute. The rule was, however, 
finally settled in Eastwood v. Kenyon{g), where the 
promise was made to the debtor ; and it has been 
adhered to ever since Qi). 

On the same principle, a guarantee given by a con- 
tractee to a person to whom he transferred the benefit 
of the contract, that the contractor would carry it 
out, was held enforceable though not in writing, on 
the ground that there was no privity between the 
contractor and the transferee, and that the so-called 
guarantee operated only as a contract to procure 
another to do such and such a thing (t). Such con- 
tracts, if the person who is to be procured to do or 
abstain from doing the thing in question neither is, 
nor is to be, under any obligation in that behalf to 
the promisee, are not within the Statute. Thus a 
promise that a debtor should not leave the country (fc), 

{d) Lexington v. Clarke^ 2 Ventr. 223. But cp. Tomlinsan v. GiUj 
Ambl. 330. 

{e) Ambl. 330. See also Lexington v. Clarke, 2 Ventr. 223. 

if) 1 Esp. 162. 

(g) 11 A. & E. 438. 

(A) See Hargreaves v. Parsons, 13 M. & W. 561 ; Reader v. Kingkam, 
13 C. B. N. S. 344 ; In re hm/le, L. R [1893] 1 Ch. 84. 

(i) Bargrcaves v. Parsons, 13 M. & W. 561. 

Ik) Elkins v. Heart, Fitzg. 202. 
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and even a promise that another should pay, pro- 
vided that credit was not stipulated to be given to 
that other (Z), are not within the Statute. So, too, a 
promise to procure another to give a guarantee (//O* 
Similarly a promise by a third person to a county 
court bailiflf, about to arrest a debtor for contempt 
in not paying under an order, that he will pay 
himself or surrender the debtor by a given date, is 
not within the Statute (?0. And even a promise by 
one partner to make good to the firm the debt of 
a debtor of the firm has been held not within the 
Statute, on the ground that the true effect of the 
transaction was not a promise to his partners and 
himself to pay the debt, but a promise to his partners • 
(who could not alone sue the debtor) to indemnify 
them against individual loss if the firm debt should 
turn out bad (o). 

A promise is not the less within the Statute because it indemnities. 
is called an indemnity, if the effect of it is to indemnify 
at the expense of a stranger a creditor against the 
default of his debtor (p). The word ** indemnity " is, 
however, often employed in cases such as those just 
examined where the Statute does not apply, viz., 
where one co-adventurer undertakes to relieve another 
from all loss (q), or where a person engages to protect 
another from demands by a third person (r). 

There has been some conflict of authority upon the 



(/) Gordon. V. MartiiL, Fitzg. 302. Lane v. BurrjIiaH, 1 Q. B. 933. 
And see MouuMepkea v. Laktnmn, L. li. 5 Q. B. 613, 7 Q. B. 196, 
7 H. L, 17, aiiU, p. 84. 

(w) Buslull V. Bcamn, 1 Bing. N. C. 103. 

{ii\ Jteader v. Kingfiam, 13 C. B. N. 8. 34. See, too. Love's Case, 

1 Sulk. 26, 

(o) In i-e BoyU, L. R. [1893] 1 Ch. 84. 

(p) Malta V. BaLeituin, 16 C. B. M. S. 680, 33 L. J. C. P. 243, 
L.R. 1 C. P. 163(Exch. Ch.). 

{q) See In re HoyU, L. R. [1898] 1 Ch. 84 ; SvMon v. Qrcv. L. R. 
[1894] 1 Q. B. 285. And %^ post, ]). 41. 

(r) Adatns v. Danacy, 6 Bing. 506. Guild v. Conrad, L. R. [1894] 

2 Q. B. 885 ; bat see JFhickworth v. Mills, 2 Esp. 484. 
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question whether a promise to indemnify against loss 
by becoming a surety is within the Statute. In Thomas 
V. Cook («) it was held that a promise by one surety 
to indemnify another was not within the Statute : and 
in Ireland it was held that a surety could successfully 
rely upon such a verbal promise, at any rate for the 
purpose of resisting contribution (f). In Green v, 
Cresswell (u) it was held, apparently questioning 
Thomas v. Cook, that a promise to indemnify against 
becoming bail in civil proceedings was within the 
Statute, because there was an obligation on the debtor 
towards his bail to keep him harmless. In Batson v. 
Kiiiff (r) a drawer of a bill who had received a verbal 
indemnity from the acceptor and a subsequent indorser, 
who were both found to be the principals in the trans- 
action, recovered against that indorser the money he 
had been compelled to pay without any writing to 
show the promise to indemnify. In this case the 
defendant was himself principal, and Martin, B., with 
whom the Court concurred, expressly reserved the case 
of a surety who is promised by a stranger indemnity 
against default by the principal . In Cripjis v. Hurt noil (y) 
it was held in the Exchequer Chamber, reversing the 
decision of the Queen's Bench, that a promise by a 
stranger to indemnify bail in a criminal proceeding 
need not be in writing, there being no obligation on 
the prisoner towards the bail (z). And Green y. Cress- 
tcell was distinguished as relating to bail in a civil 
proceeding. In Wildes v. Dudlmc (a), however, Malins, 
V.-C, treated Green v. Cresswell as overruled, and 
decided that a promise by a stranger to indemnify a 
person who joined as surety in a promissory note 
given by a third person was not within the Statute, 



(*) 8 B. & C. 728. 

(0 Bae V. Jia^, 6 Ir. Ch. 11. 490. 

(w) 10 A. & E. 453. 

(.t) 4 H. & N. 739. 

(//) 2 B. & S. 697. 

(c) Cp. Hennan v. Jewhurr, L. K. 15 Q. B. D. 561. 

(a) L. R. 19 Eq. 198. 
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this being the point left open in Batsou v. Kincf. 
mules V. T)wllo7r was followed by Chitty, J., in 
In re Bolton (h), and was approved, with Thomas v. 
Cook and In re Bolton, by the Court of Appeal in 
Gifild V. Conrad (r). In that case the plaintiffs had 
accepted without assets bills drawn on them by a firm 
abroad, upon the verbal undertaking of the defendant 
to find the money to enable the plaintiffs to meet these 
acceptances, there being no expectation that the 
drawers would be able to pay. It was held that the 
Statute did not apply. 

A contract to give a guarantee is as much within Contract to 
the Statute 'as a guarantee (rZ). But a contract to^^^^^^^ 
procure another to give a guarantee is not (e). If, 
however, the guarantee contracted for would be 
unenforceable by reason of the Statute, the damages 
would be nominal (e). 

The Statute does not apply where the person pro- When promisor 
mising is, independently of the promise, under a Indepen^ntiy 
liability personally or by his property for the debt to of the promise, 
which the promise relates (/). So a promise by a 
member of a firm to be separately liable for a debt of 
the firm need not apparently be in writing (,(/). On 
the same principle, where a sub-purchaser, in con- 
sideration of the original vendor delivering to him the 
property, on which he had a lien for the purchase- 
money payable by his immediate purchaser, promised 
to pay that money, the Statute did not apply, inas- 
much as the promisor was, subject to that lien, entitled 
to the property (/i). 



(A) W. N. [1892] 163, 8 Times L. R. 668. 

(f ) L. R. [1894] 2 Q. B. 885. 

{(I Mallet V. Batenian, 16 C. H. N. S. 530, L. R. 1 C. P. 163, 
}»ut »ee Junnain v. Alyat\ 2 C. & P. 249. 

{r) BiMlusU V. Bcavan, 1 Ring. N. C. 103. 

(/) See notes to Fortli v. Utantim, 1 WiUiiimM' Samul. 211 e. (I). 

('7. Ex iiarte Hardiivg, L. R. 12 Ch. D. 557, 566. 

(//) Fitzgeraltl v. I/reaslcrt 7 C. B. N. S. 374. And compare 
Williams v. Lc2)cr, 3 Burr. 1886. Odstlimj v. Avbert, 2 Eiist 325. 
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Promise in It has been held, moreover, in a number of cases, 

ortht^*'"'" that if a creditor gives up to a third person, though 
relinquishment not a purchaser, property upo^ which he has a lien 
o a len. j^^, ^^|^^^ ^^ consideration of a promise by the third 
pers6n to pay the debt, that promise is not within 
the Statute (i). If the promise by the third person 
is merely to realise the property and pay the debt 
out of the proceeds, its only effect is to secure the 
due administration of the fund (fc). So, moreover, a 
promise to pay merely out of the moneys of the debtor 
which shall come to the hands of the promisor, is not 
in any case within the Statute. Thus where an 
employer (I) of a contractor, or the agent of such 
employer (m), promises to a sub-contractor to pay him 
out of moneys, not his own, but which he shall have 
in his hands for the contractor, the Statute does not 
apply. So a promise by the drawee of a cheque to the 
payee to pay the amount out of a balance to the credit 
of the drawer, if the payee would discount it for the 
drawer, was held good to the extent of such balance 
without writing {n). The cases where the Statute has 
been held inapplicable to a promise by a person to 
whom property subject to a lien is surrendered, may, 
some of them, and where the claim does not extend 
beyond money actually realised, be supported on this 
principle (o). It is established, however, that the 
exemption goes further than this, and takes the 
promise out of the Statute, though the goods have not 



(0 Williaim v. LeiKr, 3 Burr. 1886, 2 Wils. 308. Castliiig v. 
Aubert, 2 Eiist 325. Hold itch v. Milne, 3 Esp. 86. Edwards v. Kdly, 

6 M. k S. 204. 'llu^nuis v. iniliams, 10 b. & C. 664. Hampton v. 
Faulm, 4 Bin^. 264. fFalkci- v. Taylor, 6 C. & P. 752. 

(^*) Macrory v. ScoiU 5 Exch. 907. 

(/) DU'on V. Hatjidd. 2 Biiig. 439. Cp. Griffith v. Young, 12 East 
513. 

(?») Andretcs v. Smithy 2 C. M. & R. 627. Sweeting v. Asplin, 

7 M. & W. 165 (see the distinction per Parke, B., at pp. 170, 171). 
Walker v. Jtostron, 9 M. & W. 411. Cp. MorUy v. Boothby, 3 Bing. 
107, but see Parkins v. Moravia, 1 C. & r. 376. 

(n) Ardem v. limcney, 5 Esp. 254. 

(o) Williaim v. Leper, 3 Burr. 1886, 2 Wils. 308 (see i>er Aston, J.). 
Castling v. A ubcrt, 2 East 325. 
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produced, or cannot produce, the amount to which the 
lien extended. 

In Williams v. Lepei' (p) a landlord being ready and 
about to distrain forbore to do so in consideration of a 
promise to pay the rent by a broker, who was about 
to sell on behalf of creditors. The report of the judg- 
ment in Wilson's Reports is as follows : — " Ctiria. 
This is not a promise to pay the debt of another. 
The goods were debtor, and the defendant was in the 
nature of a bailiff for the landlord, and if the defendant 
had sold the goods and received money for them an 
action for money had and received for the plaintiffs 
use would have laid in this case, by all the justices, 
except Aston, who thought that if the goods had not 
sold for so much money as the plaintiffs rent he would 
have been liable for no more than what they sold for ; 
but, per Gates, Justice, the defendant's promise is an 
admission that the goods were sufficient to satisfy the 
plaintiffs demand, and it was a new contract upon a 
good consideration: the defendant had an interest, 
and the plaintiff gave up his right to distrain." 
According to the report in Burrows, where the judg- 
ments are given seriatim, it seems to have been laid 
down broadly by all the judges, except Aston, J., that 
the broker having an interest in the goods (subject to 
the landlord's right to distrain), and promising in 
order to disencumber the fund, the transaction was 
independent of, and not collateral to, the liability of 
the tenant. 

In Castling v. Auhert {q) an accommodation acceptor 
had policies of the drawer in his hands as security 
against his liability upon the acceptances, and placed 
them in the hands of a third person, who undertook to 
collect the moneys due upon the policies for losses 
which had occurred and take up the bills; and it 
was stated at the bar that he had received from the 

(p) 3 Burr. 1886, 2 \Vils, 808. 

\q'\ 2 Kaat 325. Cp. Macrory v. ScoU, 5 Exch. 907. 



46 THE LAW OF PRINCIPAL AND SURETY. 

undei-writers more than enough for that purpose. 
The Court held that the Statute did not apply. Lord 
Ellenborough, after remarking that the plaintiff could 
succeed on the ground relied on by Aston, J., in 
Williams v. Leper, also laid it down that the trans- 
action with the defendant was intended primarily to 
discharge the drawer, and only consequently to dis- 
charge the acceptor, and that the Statute applied only 
to naked unvouched promises to pay the debt of 
another (?•). 

Edwards v. Kelly (s) and Bampion v. Paidin (t) were 
cases of distraining landlords, and were decided on the 
authority of Williams v. Leper. In Ed wards v. KeUtf (s), 
where the landlord surrendered a distress actually 
made, it is further pointed out that the landlord, 
holding the distress at the time of the agreement sued 
on, was not then in a position to sue the tenant (;/). 
In Thomas v. Williams (.r) Williams v. Leper was said 
to have proceeded on the ground that there was a new 
consideration for the promise apart from the debt of 
the tenant. In that case it was held that a promise 
not in writing was unenforceable if it went beyond the 
existing amount of the lien. It was not, however, 
suggested that this was so, if it went beyond the 
amount realised or realisable from the property. And 
the contrary clearly appears from W(dkery. Taylor (ij). 
There the widow of a publican had deposited her 
husband's licences with an undertaker to secure the 
expenses of the funeral, and a member of a firm who 
were creditors of the husband, and of which another 
member was about to take out administration to his 
estate, promised the undertaker to pay the bill if the 
licences were given up to him, which was done. The 



(/•) Cp. Pillans V. Van Mln'op^ 3 Www. p. 1666. 

(«) 6 M. & S. 204. 

(0 4 Binfr 264. 

(it) See LeJiain v. PhUpiAy T.. K. 10 Exch. 242, 247. 

Kx) 10 B. k C. 664. 

^y) 6 C. & r. 752. 
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Statute was held not to apply, on the ground that the 
promise was in consideration of the surrender to 
the promisor of some'thing that he considered it of 
advantage to himself to possess. 

Some obscurity rests upon the expression which is 
found in most of the above decisions, that the Statute 
was inapplicable because there was a '' new considera- 
tion " (z) for the promise. It is no doubt true that any 
promise to answer for a debt already incurred must 
rest on some new consideration, and that it is not the 
nature of the consideration, but that of the promise, 
which is to be looked to (a). But the nature of the 
consideration may be looked at where it shows that 
the promise is not collateral ; and it is submitted that 
in all these cases what was meant was that the object 
of the transaction was not merely to secure the debt 
by the interposition of the promise of a stranger, but 
to secure an arrangement in which the promisor was 
independently interested {b) . And the common principle 
underlying all the judgments, however the expressions 
used may vary, is submitted to be that a person who 
is or intends to become interested in property upon 
which there is a charge, and on obtaining possession 
promises to pay the same, intervenes not as a stranger 
guaranteeing a debt, but as a person interested bar- 
gaining for the disencumbrance of his own interest, 
and that the rule is the same as in Fitzgerald v. 
Dressier {c). 

The explanation is consistent with two limitations 
to which the rule is undoubtedly subject. These are 

{z) See Tomluufon v. Gill, Ainbl. 330 ; Pillmis v. Van Mierop, 
3 Burr. 1663 ; Edwards v. Kdltj, (> M. & S. 204 ; Tomlhison v. Oell, 
6 A. & E. 564, 571 ; fValker v. Tatjlor, 6 C. & P. 752 ; Couturier v. 
ffastie, 8 £xeh. 40, 55. 

(a) Notes to Forth v. StaiUon, 1 Williams' Saund. 411 e. (1). 

(b) A money payment merely to indace one who is otherwise a 
stranger to guarantee a debt does not make him independently 
interested within the meaning of this rule. See Couturier v. llaslicy 
8 Exch. 40 at p. 55 ; Tomlbisoii v. OeUy 6 A. & E. 564 at p. 571. 

(c) 7 C. B. N. S. 374, ante, p. 43. 
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(i) that the promise cannot without writing go beyond 
the amount charged upon the goods; (ii) that the 
goods must be surrendered to the promisor and not to 
the debtor. The first was laid down in Thomas \. 
Williams (d), where, upon goods under distress being 
surrendered to a broker for sale, the broker promised 
not only to pay the rent then in arrear but also that 
which would fall due next quarter-day; and it was 
held that the Statute applied. But in such cases, to 
the extent of the amount charged on the goods, the 
promise can be enforced and the excess rejected (r). 
The second limitation above mentioned seems involved 
in lionnce v. Woochjard {f) , and the Irish case of 
Fcnnell v, Midealuf (g). In both those cases it was 
held that a promise by a third party to pay rent dis- 
trained for, if the landlord withdrew and allowed the 
tenant to resume the goods, was within the Statute, 
notwithstanding a dictum attributed to Lord Eldon 
at nisi prim in Holditch v. Milue (h), to the eflFect 
that the Statute never applied where the plaintiff gave 
up a lien. That dictum ^s reported was questioned 
in the notes to Foiih v. Stanton (t). It is not clear 
to whom the property was given up, or whether the 
owner, who was apparently abroad, had ever been 
looked to by the plaintiff, whose claim and lien was 
for work done to the property. 

Promises in Further, the case is not taken out of the Statute 
consideration ^^jQ^e the promise is not in consideration of the 

of a hen not - ,. i . -i . . ,. 

being asserted. Surrender of a lien, but in consideration of a lien not 



id) 10 B. & C. 664. 

(e) JVood V. Berason, 2 C. & J. 94, where Lexington v. Clarke, 
2 Ventr. 223, Chuter v. Beckett, 7 T. R. 201, and Thomas v. IVilliams, 
10 B. k C. 665 (where the contrary appeared to be decided) wei*e 
explained on the ground that in those cases there was no count 
applicable to a severed portion of the claim. See, too, Bead v. BaMrey^ 
6 A. & E. 459 ; Lord FahtmUh v. TJwmas, 1 C. & M. at p. 101, per 
Bayley, J. 

(/) 8 L. T. O. S. 186. 

(«7) 8 Ir. L. R. 434. 

(A) 3 Esp. 86. 

(i) 1 Williams' Samid. 211 e. (1). 
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being asserted, without regard to the question whether 
it existed or not (k). 

The principle above rightly or wrongly assigned as Promisee by a 
the basis of Williams v. Leper (Z) and similar cases — independently 
namely, that the Statute does not apply to a promise interested in 
by a person independently interested in the trans- *'^®*''*°**^**®'^* 
action — is certainly in itself well established. It is 
apparently on this principle that a del credere agent is 
not within the Statute. That was decided in Coxvtuner 
V. Ilastie (m), where it was held, following an American 
decision, that the responsibility of the agent was 
regarded, not as a collateral undertaking, but as an 
incident of the agency. In Wickham v. Wickham{n) 
Wood, V.-C, seems to have treated the decision as 
proceeding on the ground that the agent was primarily 
liable (o). But in Fleet v. Murton {p) Blackburn, J., 
applies the decision in Ccmtimer v. Hastie to an agent 
liable by custom to make good the engagements of 
those with whom he deals, and excludes his engage- 
ment from the operation of the Statute, as " merely 
regulating the terms of the employment." And in 
Sutton V. Grey (q), where a person, who was to receive 
from a stockbroker half of the commission payable by 
clients whom he should introduce, undertook also to 
pay half the loss which might be incurred by their 
default, the Court of Appeal, in deciding that the 
Statute did not apply, laid down the doctrine, as 
deducible from Couturier v. Hastie (m) and Fitzgerald 
v. Dressier (s)y that the Statute only applies where a 
promisor is, but for his promise, totally unconnected 
with the transaction. And this distinction was 



{k) BuU y. Lifulmy, 4 Exch. 45. 
(I) 3 Burr. 1886, 2 Wlls. 808. 
(m) 8 Exch. 40. 
(ft) 2 K. k J. 478. 
(o) lUd. at p. 486. 
{p) L. R. 7 Q. B. 126 at p. 138. 
{q) L. R. [1894] 1 Q. B. 285. 
(«) 7 C. B. N. S. 374. 

P.S. 
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treated as the dividing line between a guarantee and 
an indemnity. 

Where the defendant became agent to the plaintiflF 
on the terms that his first six months' salary should 
be applied to the liquidation of the former agent's 
account, it was held, in an action by the employer for 
money in the hands of the agent on the balance of 
accounts, that the latter could not claim such six 
months' salary {t). There was no promise to answer 
for the debt, but only in effect to serve for six months 
for nothing (t). 

A promise to pay a sum in compromise of the 
liability of another is not within the Statute, if the 
promisor is also alleged to be liable to the same claim, 
even though in truth he could have resisted the claim 
successfully (w). And a promise to honour a bill to 
be drawn upon the promisor for the account of a third 
person is not within the Statute, at any rate if the 
facts are consistent with the supposition that the 
party undertaking undertakes because he has, or 
expects to have, goods of the third person in his 
hands (x). 

Quanmtee In Pasley V. Freeman Q/) it was established that an 

r^resentetion? ^i-ction would lie for a fraudulent misrepresentation by 
word of mouth only of the credit or solvency of 
another. This opened the door to evasion of the 
4th section of the Statute of Frauds ; for many trans- 
actions, intended to operate as a verbal guarantee, 
might also support a claim of this kind. By section 6 
of Lord Tenterden's Act (z) this was put an end to, it 
being there enacted that no representations of that 
kind should be actionable unless in writing. This 
branch of the law is, however, not within the scope of 
this work. 

it) Walker v. Hill, 5 H. & N. 419. 

(w) Orrell v. Coppock, 26 L. J. Ch. 269. 

(.r) Pillans v. Van Mieropy 3 Burr, at pp. 1666, 1667. 

(?/) 3 T. R. 61. 

{z) 9 Geo. IV. c, 14. 
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(2) JVIiat Note or Meniorandiun is Sufficient. 

If a defendant by his pleading admit an enforceable Pleading, 
contract, he cannot take the objection that there is 
no sufficient memorandum to satisfy the Statute of 
Frauds (a). So where he pleads tender and payment 
into Court (b). But if, though he admit the fact of a 
parol agreement, he at the same time pleads the 
Statute, the objection is open to him (a). 

The memorandum must, moreover, be in existence Memorandum 
when the action is commenced (a). Therefore an™^^^^*^^ 
affidavit in the cause admitting the facts will' not 
do (a). It has been said, however, that it could be 
made available by discontinuing the action and com- 
mencing another (c). In Rondeau v. Wyatt(d) the 
Court of Common Pleas held that an answer in 
Chancery admitting the facts, but taking the objection 
that there was no memorandum, was not available in 
an action subsequently commenced. 

The 4th section of the Statute requires that the sutement of 

, J j.-i_ * consideraticii. 

agreement^ or some note or memorandum thereof, 
should be in writing. This was held to require that 
not only the promise but the consideration should be 
in writing (c). But now by the Mercantile Law 
Amendment Act, 1856 (/), ** no special promise made 
by any person after the passing of this Act to answer 
for the debt, default or miscarriage of another person, 
being in writing and signed by the party to be 
charged therewith or some other person by him there- 
unto lawfully authorised, shall be deemed invaUd to 



(a) L\uxv8 V. Uixon.li. R. 22 Q. B. D. 357, i>cr Boweii, L.J., at 
p. 361. 

(J)) 3£iddleto7i v. Brewer, 1 Peake 20. 

(c) Lucas V. Dixon, L. K. 22 Q. B. D. 357, per Fry, L.J., at p. 363. 

{d) 2 H. Bl. 63. 

{e) Wain v. fVarltcrs, 5 East 10. Saunders v. Wakefield, 
4 B. & Aid. 595. It was otliprwise under s. 17. Egcrton v. MeUheics, 
« East 307. 

if) 19 & 20 Vict. c. 97, s. 3. 

E 2 
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Limits of tbe 
operation of 
Mercantile 
Law Ajnend- 
mer* Act, 
1856. 



support an action, suit or other proceeding to charge^- 
the person by whom such promise shall have been 
made, by reason only that the consideration for such 
promise does not appear in writing or by necessary 
inference from a written document '' 0?). 

In Wynne v. Hughes (h) the question was raised, 
but not decided, whether, where an executor personally 
guarantees the debt of his testator, in order to get 
delay, the Mercantile Law Amendment Act applies : 
the terms of that section follow the very words of the 
2nd clause of the 4th section of the Statute of Frauds, 
whereas there is a separate clause requiring any special 
promise by an executor to be in writing. Bramwell, B., 
appeared to favour the doubt. 

It had always been held, even before the Mercantile 
Law Amendment Act, 1856, that where it sufficientlj' 
appeared on the writing that the liability to be 
guaranteed was a prospective one, a consideration — 
namely, the permitting that liability to be incurred 
— was sufficiently stated (i). Where, however, the 
liability, though itself sufficiently defined (as where it 
was described as such and such a bill or account), 
appeared to be already existent, and the writing did 
not state any consideration, such as forbearance, the 



(g) This Statute only applies to ** special promises being in wiiting," 
whereas the Statute of Frauds allows not only agi'eenients in writing, 
but agreements of which there is a note or memorandum in writing. 
It has never been suggested, however, that the Mercantile Law 
Amendment Act, 1856, does not cover the whole ground covei-ed by 
the Statute of Frauds, or that whei*e there is not a promise in writing, 
but only a memorandum of an oml promise {e,g. in a letter to a third 
person), the consideration must still appear. The words ** promise 
being in writing " seem to have included promises evidenced by a note 
or niemomndum. 

(h) 21 W. R. 628. 

(r) Stadt (or SUip^)) v. LUl, 1 Camp. 242, 9 East 348. Aforrts v. Stacey^ 
Holt N. P. C. 163. fcx parte Oardmn, 15 Ves. 286. Boehm v. Camp- 
bell, 3 Moore 15. Russell v. Moseley, 3 B. & B. 211. Lysaght v. Walker, 

5 Bligh N. S. 1. Face v. Afai'^i, 1 Bing. 216. Kcwhury v. Armstrong, 

6 Bing. 201. Combe v. Woolf, 8 Bing. 156. Kemiaway v. Trelcavan, 
6 M. & W. 498. Jai-vis v. WilHus, 7 M. & W. 410. EimnoU v. 
Keanis, 5 Bing. N. C. 559. Johnson v. Nicholls, 1 C. B. 251. 
Clminna/n v. Sutton, 2 C. B. 634. 
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plaintiff failed (&). It is this difficulty tbat the Mer- 
cantile Law Amendment Act, 1856, has removed ; so 
that if a good consideration exists in fact for a 
guarantee of an existing debt, it may be proved by 
parol according to the ordinary law applicable to a 
contract partly oral. 

There must in every guarantee be a sufficient state- Pai-oi evidence 
ment in writing of the liability which the guarantee is ^ e^Srthe 
to cover. Before the Mercantile Law Amendment promise. 
Act the question whether there was such sufficient 
statement was generally involved in the discussion 
whether there was a sufficient statement of the con- 
sideration (I). The explanation is obvious. In nearly 
every case the consideration for a guarantee is either 
the forbearing a present liability or the permitting a 
new one to be incurred, and the promise is to make 
good the liability so to be forborne or incurred. A 
statement of the consideration, therefore, reveals the 
liability guaranteed, and so serves also to measure the 
promise. Accordingly decisions upon the sufficiency, 
as disclosing the consideration, of a statement of the 
liability guaranteed, were also decisions upon its suffi- ' 
ciency as disclosing the scope of the promise, and 
covered the whole question of the sufficiency of the 
writing. Such decisions still contain the law. For 
though since the Mercantile Law Amendment Act, 
1856, the consideration need not be in writing, the 
promise must still be so. And parol evidence of the 
consideration cannot be used to bring in what is 
wanting in the written statement of the promise (m). 

(*•) iraiii V. Warltcra, 6 East 10. Saunders v. Wakefield, 

4 B. & Aid. 596. JetUcins v. Reymlda, 3 B. & B. 14. Morley v. 
Boothby, 3 Bing. 107. Cole v. Dyer, 1 C. & J. 461. Wood v. Bensm, 
2 C. & J. 94. Jaities v. Williams, 6 B. & Ad. 1109. BetUftam v. 
Cooper, 5 M. & W. 621. Price v. Bidtardson, 11 M. & W. 539. 
ClaTiey v. PiggoU^ 2 A. & £. 473. Uawes v. Armstrong, 1 Bing. N. C. 
761. Baikes v. Todd, 8 A. & E. 846. AllnuU v. Ashendtii, 

5 M. & Gr. 392. 

(0 Bateman v. Phillips, 16 East 272. Shortrede v. Cheek, 1 A. & E. 
67. And see Holmes v. Mitchell, 7 C. B. N. S. 361. 
{ni) Holmes v. MUehell, 7 C. B. N. S. 361. 
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Parol evidence But anything referred to in the guarantee can and 
mattcra* ^ ^^^^t be identified by parol evidence. So where pay- 
referred to in ment is to be made out of a particular fund, the 
memoran um. ^^^^ ^^^ ^^ identified by parol evidence, provided 
it answers to the description («)• So where the 
guarantee refers to a liability existing at the date of 
the guarantee, it may be identified by parol evidence ; 
as where the promise was to pay **the promissory 
note," it was identified by parol (o). So where the only 
description of the debt was that involved in the phrase 
in a letter, ** I trust you will give D. W. indulgence till 
next week when I will see you paid," it was held that 
the plaintiff might show what debt D. W. was owing 
him at that date, and also that the person to whom 
the letter was addressed was the plaintiffs agent, and 
that the debt referred to was a debt owing to the plaintiff 
and not to the addressee of the letter (p). 

Where, however, the liability guaranteed is a future 
liability, it must appear in the writing what the 
liability is to be which the guarantee is to cover. 
Otherwise there might arise a conflict of parol testi- 
mony as to the limit of the guarantee — in other words, 
as to the extent of the promise (q). Thus where the 
guarantee was to cover ** the mortgage," no mortgage 
being then in existence, it was held that the action 
could not succeed (q). 

Writing must The person to whom the guarantee is given must 
whomthT'^ *° appear from the written document or documents evi- 
guarantee is dencing the guarantee (r), or from a written answer 
^^®°' accepting a guarantee offered (s). But this does not 



Parol identifi- 
cation of 
principal 
liability not 
yet existing. 



(n) See Broim v. Fletcher, 35 L. T. 165. 

(o) Shortrede v. Cheek, 1 A. & E. 57. 

{p) Bateman v. PhillipSf 16 East 272. 

[q) Holmes v. Mitchell^ 7 C. B. N. S. 361, per Cockburn, C.J., at 
p. 368. 

(r) JFilliams v. lake, 2 E. & E. 849. IVilliams v. Byrnes, 1 Moo. 
P. C. N. S. 154. Cp. Glovei' v. Ilafketl, 2 H. & N. 487 ; lirettel v. 
Williams, 4 Exch. 623. But see Walton v. Dwlson, 3 C. & P. 162. 

(*) Williams v. Byrnes, 1 Moo. P. C. K. S. 154 at p. 198. In v^ 
Agra and Mastcrmans Bank, L. R. 2 C'li. 391. 
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prevent it being shown that the addressee of the 
guarantee was an agent only; in which case the 
principal can sue upon it(0. The holder of a bank 
note cannot recover upon a promise made publicly by 
the defendant to support the funds of the bank by a 
certain contribution (w). 

Where the agreement has been altered, parol evidence Alteration of 
is admissible to show what the state of the document ^o^"™®"^^- 
was when it became an agreement and the parties 
meant their signatures to apply to it. Thus in Steivart 
v. Eddoives (x), where the document was altered after 
one party had signed, but before the other had done 
so, and then as so altered was signed by the latter, 
and agreed to by the former, becoming then for the 
first time a binding contract, there was held to be 
a sufficient memorandum imder section 17. The 
reasoning in that case seems to indicate that, if an 
alteration were interpolated by consent after the docu- 
ment became an agreement, a recognition of the 
previous signature would not suffice. However, in 
Bluck V. Gompertz [ij), where an error in a guarantee was 
corrected by an indorsement, written on the back of 
it by the guarantor, after it had been delivered to the 
plaintiff and after he had performed the consideration, 
the Court of Exchequer held that the Statute had 
been complied with. 

The note or memorandum may consist of several Memorandum 
documents (if), provided that the document signed by ™*^^'"****^^ 
the guarantor refers to the other document or docu- documents, 
ments requisite to complete the memorandum, as the 
connection cannot be supplied by oral evidence (a). 

(t) BaUman v. Phillips, 16 East 272. Cp. Jf^altm v. Dodson, 
8 C. & P. 162 ; GarreU v. Handleij, 4 B. & C. 664. 

(u) Phillips V. JBat€ntan, 16 East 356. 

{x) L. R. 9 C. P. 311. 

(2/) 7 Exch. 862. 

(3) Coe V. IhitffUld, 7 Moo. 252. Macrory v. Scott, 5 Exch. 907. 
BreUel v. WUliains, 4 Exch. 623. IVilliams v. Byrnes, 1 Moo. 
P. C. N. S. at p. 198. 

(a) Boyddly. Drunivwnd, 11 East 142. 
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If, however, the document contains the reference, the 
paper referred to can be identified by parol (b) ; and 
the covering envelope may be looked at to supply the 
name of the addressee of a letter of guarantee (o). It is 
immaterial whether the guarantor ever saw the other 
document to which the paper signed by him refers (d). 

Memorandum The memorandum need not contain or form part of 
"'^''^l^lf^h^the contract itself, nor need it be addressed to the 

contract itseii. ' . . * n i • 

person to whom the guarantee is given. All that is 
required is that there should be evidence of the 
guarantee under the hand of the guarantor. There- 
fore even a recital of the guarantee in the will of the 
guarantor is sufficient (e). 

Signature. The signature may be by a printing of the name (J'), 

if done with authority ((/), or by initials (h), or, in the 
case of an illiterate (who, if he so executes, must be 
taken to be such), by a mark (t). It need not be at 
the foot or end of the memorandum, provided it 
governs and authenticates the whole (A). 

Signature by The memorandum may be signed by an agent, and 
*^^^' it is well settled that such agent need not be autho- 

rised in writing; verbal authority (/), or subsequent 
verbal ratification (7^), is sufficient. Two parties may 
be represented by a common agent who signs for both, 
as, in the case of sales within the Statute, an auc- 
tioneer. But one party cannot be agent to sign for 
the other (n). The agent of one party may also be 

(6) Oliver v. ffiuUiiig, L. R. 44 Ch. D. 205. Macrory v. Scott^ 
5 Exch. 907. 

(c) Fretinafi v. Freeman^ 7 Times L. R. 431. 

{d) Macrory v. ScoU, 6 Exch. 907. 

(e) In re Hoylc, L. R. [1893] 1 Ch. 84. 

(/) Saunderson v. Jackswi, 2 B. & P. 238. 

(g) Schneider v. Norris, 2 M. & S. 286. 

(h) In re BUwiU, L. R. 5 P. D. 116. 

(t) Baker v. Denning, 8 A. & E. 94. 

Ik) See Caian v. Cairn, L. R. 2 H. L. 127 ; iMirrcll v. £vans, 
1 H. & C. 174. 

(l) Emnusraon v. Heelis, 2 Taunt. 38. 

(m) Maclean v. IMmn, 4 Biug. 722. 

(n) Wright v. Dannah, 2 Camp. 203. FarehrotJicr v. Simmons, 
5 B. & Aid. 333. Sharman v. Brandt, L. R. 6 Q. B. 720. 



STATUTE OF FRAUDS. 57 

agent of the other to sign the memorandum, if in fact 
authorised by him to put his name to it as a binding 
memorandum (o). But a mere note, by way of record 
of the promise, written by the clerk of the promisee 
in the presence of the guarantor, is not sufficient (^)). 

A partner has no implied authority to bind his firm Uuarantoc by a 
by guarantee, unless the giving guarantees is neces- ^^*"°®'^' 
sary to the conduct of the business (</). It is not 
enough that the guarantee was given incidentally to 
further objects within the scope of the partnership (<j), 
as that it was given by merchants for merchants (r), 
by contractors for sub-contractors («), or by solicitors 
for a client (t). It is necessary to show that it has been 
usual, to the knowledge of the partners, to give such 
guarantees (u). And the same rule holds with regard 
to the manager of a company (x). If authority to 
give the guarantees, express or implied, exists, or if 
the giving of it has been ratified, signature by one 
partner is sufficient within the Statute of Frauds (y). 

A guarantee as a general rule must be stamped with stamp. 
a 6d. stamp as an agreement if not under seal, and 
with a 108. stamp if under seal, unless it comes 
within the special cases where an ad valorevi duty is 
required (z). But it is to be noted that* a guarantee 
for the price of goods to be thereafter supplied to 
another comes within the exemption in favour of 
an ''agreement letter or memorandum made for or 

(o) See I>urrell v. Evans, 1 H. & C. 174, 187, 191 ; Peirce r. Corf, 
L. K. 9 Q. B. 210, 215. 

{p) Dixmi V. Broomfield, 2 Chit. 205. 

[a) Breitel v. Williams, 4 Excli. 623. Hnt cp. Ex parte Oardom, 
15 Ve8. 286 ; Hope v. CoH, cited 1 East at p. 53. 

(r) Duncan v. Lotondes, 8 Camp. 478. • 

is) BreUel v. Willianis, 4 Exch. 623. 

{t) Uasleham v. Young, 5 Q. B. 838. See Mayjield v. Sankey, 
6 Times L. R. 185. 

(u) Duncan v. Loxcndes, 3 Camp. 478. Crawfwd v. Slirlinfj, 
A Esp. 207. 

{X) Simpson^s Claim, L. R. 36 Ch. D. 532. 

(y) Duivcan v. Lomndes, 3 Camp. 478. Sandilands v. Marsh, 
2 B. k Aid. 673. 

(c) See Stamp Act, 1891, schedule ** Bond." 
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relating to the sale of any goods, wares, or merchan- 
dise " (o). However, a guarantee for the performance 
of a charterparty did not require to be stamped with 
a 5j?. stamp as an ** agreement letter or other writing 
for or relating to the freight or conveyance of goods," 
under the former law (6). Where a guarantee was 
written on the same paper that was stamped as con- 
taining the agreement guaranteed, and the whole was 
one transaction, it was held under 55 Geo. III. c. 184, 
that no further stamp was required (c). So where a 
surety signed a promissory note given in the form, 
**I promise to pay,** by the principal, no further 
stamp was necessary if it was part of the original 
bargain between the payee and the principal that he 
should sign (rf). , 

A document given by a surety being on its face a 
promissory note, but made conditional by an agree- 
ment indorsed upon it, must be stamped as an agree- 
ment (e). And though no condition is imported, if 
the agreement affects the use that is to be made of the 
note, the indorsement must be stamped (/). A mere 
consent that time may be given to the principal debtor 
expressed upon a promissory note given by a surety 
does not make it necessary to stamp the document as 
an agreement (^). 



(«) Stamp Act, 1891, schedule ** Aji^ement/* exemption 3. See 
Warrington v. ^hirbor, 8 East 242 ; Sadler v. JohisoHy 16 M. & W. 
775. 

{h) See 5 & 6 Vict. c. 79, s. 2 ; Fu^in v. Lane, L. R. 2 Q. B. 144. 
A charterparty now bears a sixpenny stamp only. 

(c) Stead v. Liddard, 1 Biug. 196. See now Stamp Act, 1891, 
8. 3 (2). 

{d) Clerk V. Blackstock, Holt N. P. C. 474. 

{e) Leeds v. iMiicashirCf 2 Camp. 205. Hartley v. JFiUdnson, 
4 Camp. 127, 4 M. & S. 26. 

(/) Cholmeley v. Darley, 14 M. k W. 344. 

{(j) Yates V. Evans, 61 L. J. Q. li. 446. 
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CHAPTER IV. 

CONSTRUCTION AND EFFECT OF GUARANTEES. 

(1) General Rules. 

It was said by Bayley, B., in Xicholson v. Par/et (a), 
that guarantees were to be construed favourably to the 
guarantor. This dictum, which was contrary to the 
ruling in earlier cases (6), has been since disapproved, 
and it is now settled that guarantees are not to be 
construed more strictly than other contracts (c). 

It does not follow that a letter requesting a person intention to 
to deliver goods to a third party, and stating that pay- ^^™f^ 
ment will be promptly made, amounts to a guarantee. 
It may appear from the terms of the document and 
the surrounding circumstances that a mere favour 
was requested and no liability intended to be under- 
taken (cZ). But where an actual order is given, the 
person ordering must be liable either as principal 
or as guarantor (e). Where a person guaranteed the 
"performance" of a contract which provided, for 
the supply of goods, the terms of settlement being 
expressed by the clause, "month's account and bill 
at five months,'' it was held that the guarantee was 
that the bills should be paid, not merely that they 
should be given (/). 



(rr) 1 C. & M. at p. 52. 

[b) Merle v. fKeZ/s, 2 Camp. 413. Mason v. Pritchard, 2 Camp. 
486, 12 East 227. Mastotv v. BenneU, 3 Camp. 220. 

(r) Mayer v. Isaac^ 6 M. & W. 605. Harfjreave v. Smee, 6 Bing. 
244. JSdwards v. Jevoiis, 8 C. B. 436, 440. Hoorf v. I'ricstner, 
L. K 2 Ex. 66, 282. Hejfield v. Meadows, L. R. 4 C. P. 595. 
A'oUingfMin Bide, tikin, d:c. Co, v. BottHlly L. R. 8 C. P. 694. 

(f/) Bank of Montreal v. Munster Bank, 11 Ir. R. C. L. 47. 

(c) Laiufdale v. Parry, 2 D. & R. 337. 
(/) Haynian v. Qover, 25 L. T. 903. 
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Constroction Guarantees are to be construed with reference to the 
to ^^urro^dbg Surrounding circumstances and the relative positions 
circumstances of the parties at the time(r/). And the condition, 
and reel 8. expressed in general teims, of a bond given by a surety 
will be restricted in construction by a recital qualifying 
the nature or duration of the principal engagement (h). 
And upon a similar principle a promise in general words 
contained in a letter or other inartificial document may 
be cut down by the words in which the request or the 
consideration is expressed (t)« So a guarantee for the 
price of work ** done and to be done " was held limited 
to the work included in an estimate shown to the 
guarantor before he became liable, and not to include 
extra work ordered afterwards (k). Where a county 
treasurer entered into a recognizance in the sum of 
i;7,000, and by the same recognizance two sureties 
became bound, one for dL'5,000 and the other for 
j£2,000, the condition being for the due discharge by 
the treasurer of the duties of his ofSce, it was held 
that the sureties were bound for the same sum as the 
principal, and were not liable for defaults beyond that 
amount (l). 

But if the obligation is expressly carried beyond 



{g) Horlor v. CarpenU'i\ 3 C. B. 172, 180. Montefiorc v. Lloyd, 
16 C. B. N. S. 203, 33 L. J. C. P. 49. Wood v. Priestmr, L. R. 3 Ex. 
66, 282. Hcjffkld v. Meadoics, L. R. 4 C. P. 695. Laurie v. Scholffitld, 
L. R. 4 C. P. 922. Burgess v. Eve, L. R. 13 Eq. 450. Coles v. Fack, 
L. R. 5 C. P. 65. LeathUy v. Spyer, L. R. 5 C. P. 595. NoUinghaui 
Hide, Skin, Ax, Co. v. BoUrill, L. R. 8 C. P. 694. Morrell v. Cowan, 
L. R. 6 Ch. D. 166, 7 Ch. D. 151. And see Carry. Moniefore, 6 B. & S. 
408 ; GixtfiaiM v. GraJiame, 19 L. R. Ir. 249. 

{h) Lord Arlington v. Merricke, 2 Williams' Saund. 411 a. Horton, 
y. Day, cited ibid, at p. 414. African Co, v. Mason, cited in Stibbs v. 
Clough, 1 Str. 227. Barker v. Parker, 1 T. R. 287. Strange v. Lee, 
3 East 484. Peat sail v. Suminentett, 4 Taunt. 593. Liverpool }V, 
IV, Co. V. Atkinsott, 6 East 507. Webb v. Jaines, 7 M. & W. 279. 
Napier v. Bmce, 8 C. & F. 470. Charmmn v. Bcckington, 3 Q. B. 703. 
N, W. R. Co. V. JVTtinray, 10 Exch. 77. Re Mcdewc's Trusts, 26 
Beav. 688. 

(i) See Sviith v. Braiidrant, 2 M. & Or. 244, j[)ost, p. 90 ; Morrcll v. 
Cowan, L. R. 6 Ch. D. 166, 7 Cli. D. 151. 

(k) Plastic Decoration Co. v. Masscy-Maimcaring, 11 Times L. R. 
206. 

(I) Meg. V. aCallaghan, 1 Ir. E«j. R. 439. 
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the recital, it must have effect {m). The question 
is in every case whether it can be collected from 
the recital that the intention of the parties requires 
that the condition should be qualified (n). So where 
a bond recited that the obligees, bankers, had agreed 
to make advances not exceeding a certain amount, 
it was held that the condition, which was for the 
repaj-ment of such advances, could not be read as 
making the security conditional on the amount not 
being exceeded, though, of course, it was limited 
to that amount («)• And, where the recital is only 
explanatory of the motive of the principal in requesting 
credit, the condition must not be read as applying 
only to the transactions referred to as part of such 
explanation (o) ; as where it was recited that advances 
were required by C. to continue the business of a 
late firm, but the operative words of guarantee included 
all C/s debts to the obligee in respect of his trade and 
commerce (^). But if the bond recites duties to be 
performed by the principal under a certain agreement 
referred to, and then is conditioned for his discharge 
of all his duties under that agreement, the engagement 
of the surety is nevertheless restricted to the duties 
recited {q), at any rate where the surety has no notice 
of the whole terms of the agi-eement (q). 

A guarantee for the performance of the duties of an Guarantees for 
oflSce created by law, or owed to an officer or body «*^cers- 
created by law, must be construed with reference to 
the duration, incidents, and character of the office 
according to the then law(7*). So a bond for the 



(m) Havisaii v. BeVj 2 Camp. 39. Britisli Bank of N, America v. 
Cuvillier, 4 L. T. 159. L. B. ct- S. (J. B. Co. v. Goodwin, 3 Exch. 
320. Saunders v. Taylor, 9 B. & C. 35. Dumbcll v. I. of Man IL, 
42 L. T. 745. 

{n) Parker v. WLk, 6 11. k S. 239, 247. 

(o) Britiiih Bank of y. Avterica v. Guv ill in-, 4 L. T. 159. 

\p) Ibid. And see Dumbell v. /. of Man 11., 42 L. T. 745. 

(?) Napier v. J5?-?«y, 8 C. & F. 470. And see Pemhertoii v. OakeHf 
4 Russ. 154. Chapman v. Beckington^ 3 (}. B. 703. 

{r) See McOaheij v. AUhm, 1 m! & AV. 386. 
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payment over of moneys collected for commissioners 
of sewers was held applicable to moneys collected 
under a commission which had expired before the 
date of the bond, the Court taking notice of the fact 
that the commissioners to whom the bond was given 
were entitled to receive the moneys outstanding when 
they took office (s). On the other hand, the duration 
of the guarantee will prima facie be confined to the 
period for which the office is by law held, and will 
not cover the officer if re-elected (0 ; nor, speaking 
generally, will it cover the officer when his duties or 
position have been changed by law, even in respect of 
matters not specially mentioned in the guarantee (a). 

Gnarantees for A guarantee for the performance of duties resting 
contraSuaJ^ ° merely on contract must be construed in favour of the 
duties. creditor with reference to the actual terms of that 

contract, being one which comes within the general 
scope of the guarantee, although not specifically 
agreed to by the surety (x). So also in favour of the 
surety it must be taken to embody all the essential 
terms of that contract, material to his risk, though 
not specifically contracted for by the surety (y) — that 
is to say, all the terms that may affect, not merely that 
do affect, his position {z). 

The canons of construction applicable to guarantees, 
and the rules governing the reference to surrounding 
circumstances and the admission of parol evidence for 
that purpose, deal, of course, only with those documents 
which on the face of them are guarantees. Where 
a promissory note or common money bond has been 

(5) Saunders v. Taylor, 9 B. & C. 35. 

[t) ^eQpost, p. 75. 

{u) See post, p. 102. 

(x) Kitscm V. Julian, 4 £. & B. 854. Shnpsuii v. Manlau 2 C. & J. 
12. Combe v. Woolf, 8 Bing. 156. Howill v. Jo,ir.<i^ 1 C. M. & K. 97, 
107. Orahame v. Grahame, 19 L. R. Ir. -249. 

(y) Hohnes v. Bruuskill, L. R. 3 Q. B. 1). 495, 505. Croj/doii Gas 
Co. V. Dickiiison, L. R. 2 C. P. D. 46. Sn)idcrson v. Asiou. 
L. R. 8 Ex. 73. 

{z) Holmes y. BrunskiU, supra. See jm-^U p. 113. 
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given to secure the existing or future debt of another, 
the terms on which it was given, and the debt it was 
to cover, are matters entirely for parol evidence (a). 
It is not here a question of the construction of a 
written promise, but merely of the debt to which it 
refers (fc). 

Where a guarantee is given in one country to secure Conflict of 
obligations contracted or to be contracted, and also to ^^^' 
be fulfilled, in another, a double question upon the 
conflict of laws arises — viz. (i) by what law is the 
guarantee itself to have effect ; (ii) by what law is it 
to be determined whether the principal obligation has 
l)een fulfilled. 

The first question must be answered in accordance 
with the rule applicable to any contract of whatever 
kind upon which such a point arises — namely, that 
that law must be applied with reference to which the 
parties appear to have contracted (c). Where a letter 
was written from England to a bank in Scotland 
guaranteeing the future obligations and engagements 
towards the bank of merchants in Scotland, Knight- 
Bruce, V.-C, was inclined to think that English law 
applied (d). And in another case, where a letter was 
written from England guaranteeing to a Scotch firm 
the ''intromissions" of their agent in Scotland, the 
case was determined according to English law without 
any question as to its applicability being raised (e). 

The question remains by what law it is to be 
decided whether the principal obligation has been 

(a) Ex parte Brook, 2 Rose 334. Henniker v. Jf^igg, 4 Q. B. 792. 
Hartland v. JukeSy 1 H. & C. 667. Macrory v. ScoUj 5 Exch. 907. 
Crayihome v. Switihumc, 14 Ves. 160. In re Boys, L. R. 10 Eq. 
467. 

(b) See cases cited in last note. 

(c) See Lloyd v. GuibeH, L. R. 1 Q. B. 115, 122, 123 ; Hamhjn v. 
Talidccr Distillery, L. R. [1894] A. C. 202. 

{d) Ex parte LiUlejohn, 3 M. D. & De G. 182. 

(c) Stewart v. McKean, 10 Exch. 675. And see AUeii v. KeiMe, 
6 Moo. P. C. 314, as explained in RouqxietU v. Ovenjiann, L. R. 10 Q. B. 
. 525 at pp. 540, 541 ; post, p. 64. 
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fulfilled, in cases where the contract of guarantee is 
governed by a different law from that which, as 
between the creditor and the principal at all events, 
governs the principal obligation. The parties to such 
a guarantee would piimd facie contemplate fulfilment 
of the principal obligation as between the parties to it — 
that is to say, according to the law with reference to 
which the principal obligation was entered into. And 
authority indicates that the guarantee would have 
effect in that sense. 

In Allen v. Keinhle(f) it was held ia the Privy 
Council, and the decision was approved, as applicable 
to cases of principal and surety, by the Court of 
Queen's Bench in Ilouquette v. Overmunn (//), that a 
foreign drawer of a bill accepted in England could, in 
accordance with the foreign law, rely, as against the 
holder in England, upon a set-off available to the 
acceptor, which by the foreign, but not by English, 
law amounted to an extinction of the debt of the 
acceptor. But the ground of that decision, as appears 
from the judgment in Ilouquette v. Overmann (/y), was 
not that the foreign guarantor had a right to have it 
decided, conformably with the foreign law, that the 
principal debt had been paid within the meaning of 
the guarantee, but that he had the right which the 
foreign law gave him as surety to take the benefit of a 
cross-claim by the principal against the creditor (/O. 
And it was laid down with reference to the liability of 
the drawer in England of a bill on France to the 
person to whom he indorsed it in England that, the 
drawer being surety to the indorsee for the performance 
of the contract of the acceptor, " his liability was to be 
measured by that of the acceptor whose surety he 
was, and, as the obligations of the acceptor were to be 
determined by the lex loci of performance, so also 

(/) 6 Moo. p. C. 314. 
(g) L. K. 10 Q. B. 526, TAO. 

(A) See per Cockburn, C. J., in HouqiieUe v. Ovennamiy L. B. 10 Q. B. 
.')25 at p. 541. 
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must be those of the surety "(i). The decision was 
that a moratorium, enacted by the French Govern- 
ment, of which the acceptor had the benefit, entitled 
the holder, as between himself and the drawer, to 
postpone presentment until it had expired (A;). The 
effect of the decision seems to be that the question 
whether the principal has performed his obligation, 
and also the question whether and at what moment 
there was a complete default by the principal (where 
the liability of the guarantor only arises upon such 
default), must be determined by the law governing 
that .obligation. 

The legal incidents of a joint contract are not modi- 
fied by the circumstance that one of the joint debtors 
is a surety. If, therefore, either dies, the remedy of 
the creditor survives against the other only, whether 
principal (Z) or surety (m). It follows that if judgment 
is recovered against either upon the joint contract 
the creditor cannot afterwards sue the other (n). 

(2) Retrospective or Prospective. 

The first question upon the promise in a guarantee 
is whether it covers a past or future debt. If an 
existing debt is recited, mere general words will not 
-extend the obligation to future debts (o), but express 
mention of them will, of course, do so(2>). So, if 
future debts only are recited, mere general words will 
not make the guarantee also retrospective (q). 



(i) Ibid, at p. 637. 

ik) Ibid, at p. 537. 

Id Batoston v. Parr, 3 Buss. 424, 639. Jonea v. Beach, 2 De 
G. M. k G. 886. Oth^r v. 7wwm, 8 Drew. 177. 

(w) Richardson v. Hortmiy 6 Beav. 185. 

(?0 See King v. Hoare, 18 M. 4 W. 494. But cp. Wegg-Prosaer v. 
£vans, L. B. [1894] 2 Q. B. 101, [1896] 1 Q. B. 108. 

(o) Pearaall v. SummerReU, 4 Taunt. 693. And see anUt p. 60. 

Ip) Sammm v. Bell, 2 Camp. 39. 

(q) Morrell v. Cmoan, L. B. 6 Ch. D. 166, 7 Ch. D. 161. But nee 
Wilfimi T. Cravm, 8 M. k W. 684. And cp. Napier v. Bruce, 8 C. & F. 
470. 

P.S. F 
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When words 
used are 
ambiguous. 



Examples. 



The principles of construction applicable, where the 
difficulty arises from the use of words of doubtful 
tense, has been already fully discussed and all the 
cases dealt with in the chapter on Consideration, and 
it is sufficient here to refer to that chapter (r). Of 
course a future credit may be the consideration for a 
guarantee exclusively for a past debt and not including 
the future debt(«). But where continuing credit, 
resulting in a fresh debt, is the consideration, the 
guarantee prima facie covers the future debt (t). And 
if in such a case it is intended that a past debt shall 
also be included, that must be clearly expressed (n). 

Where a bond was given, conditioned for payment 
over to commissioners of sewers of moneys already 
received, or to be thereafter received, by a collector on 
their account, reciting the appointment by the then 
commissioners, under which the collector would be 
entrusted to receive divers moneys, it was held that 
this security was applicable to moneys received under 
a commission which had expired before the date of the 
bond, the Court observing that the commissioners were 
entitled to the balances due to their predecessors (x). 

In Morrell \. Cowan (y) the guarantee was: ** In 
consideration of you having at my request agreed to 
supply and furnish goods to M. M. Cowan, I hereby 
guarantee to you the sum of i!500. This guarantee is 
to continue in force for a period of six years and no 
longer." At the date of the guarantee there was 
money owing to the principal for goods already sup- 
plied, in consequence of which further supply had 
been refused. The Court of Appeal, reversing Fry, J., 



(r) AiU^f p. 28. See also jyoi'tley v. Jenniiigs^ 5 B. & C. 165. 

(<) See aixU^f p. 21. 

(0 Mayer v. Isaac, 6 M. & W. 605. Wood v. PricMner, L. R. 2 Ex. 
66, 282. 

(w) Morrell v. Cowan, L. R. 6 Ch. D. 166, 7 Ch. D. 161. Cp. 
lininniiig v. OdJuims Bros., 13 Times L. R. 65. But see Wilsmi v. 
Craven, 8 M. & W. 584. And cp. Napier v. Bi-ucc, 8 C. k F. 470. 

{x) Saunders v. Taylor, 9B. & C. 35. 

{y) L. R. 6 Ch. D. 166, 7 Ch. D. 151. 
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held that the guarantee was prospective only. In 
Glyn V. Hertel (z) the guarantee was : ** I will be answer- 
able to the extent of £5,000 for the use of the House of 
S. & Co." It was treated throughout the case as being 
prospective only (a). 

A guarantee under seal, given by a father to a 
banking company in consideration of their discounting 
a note for £iJ,000 given by him to his son, and of the 
sum of five shillings, by which the father undertook 
liabiUty for all money due or to become due from the 
son. to the company on any account whatsoever, was 
held to cover not only the £2,000, but also a large 
sum then already due to the bank, as well as further 
advances beyond the £2,000 (b). 

In Chalmers v. Victor (c) a promise " to be responsible 
for liabilities incurred by A. B. to the extent of £50," 
the fact being that A. B. was then indebted to the 
extent of £41, was construed as a guarantee of a 
future indebtedness, which, with the existing debt, 
should make up £50. And in Matthews v. Bloxsome (d) , 
where the surety had agreed simply to guarantee £150, 
it was left to the jury, and they found that this 
covered a sum of that amount consisting partly of 
£75 advanced after and partly of £75 advanced 
before, but allowed to remain outstanding upon the 
guarantee. 

In Ee Medewe's Trust (e) a deed recited that there was 
a considerable balance due on three banking accounts, 
and that ** the bank having required security for the 
balance due on the said several banking accounts," 
M. had agreed to charge his estate with the payment 
of the balance of all the said several accounts limited 



(z) 2 Moore, 184. 

(a) See iind, at p. 161, per Dallas. C.J. 

(6) Burgess v. Bve, L. R. 13 Eq. 450. 

(c) 16 W. R. 1046. 18 L. T. 481. 

(d) 33 L. J. Q. B. 209. 

(e) 26 Beav. 588. 

F 2 
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to J£8,000. The deed then charged M.'s estate with 
the three several sums of money which should or 
might be found due on the balance of the said several 
accounts, not exceeding Jt'3,000. It was held to apply 
to the existing balances only, and the charge was 
extinguished by the satisfaction under the rules in 
Clayton's Case (/) of the existing debit items. 

Where a bond conditioned for the payment of money 
with interest from the date of the bond is executed by 
a surety, this primd facie applies only to a present 
debt. It might be given as a security for a future 
advance or for an ultimate balance, but if so it must 
be proved that the surety so agreed (r/). It is not 
enough in the case of such a bond to prove that the 
principal delivered it to the creditor as such (g). 

A guarantee for the price of goods to be supplied 
covers goods contracted for before the guarantee if not 
delivered till after (h). 

(8) Specific or Contimtinri. 

General rale. A guarantee for a future debt may either be 
restricted to a debt of that amount to be incurred 
once for all, or it may be continuing. The construc- 
tion turns of course upon the wording of the individual 
contract, the principle being that the guarantee is 
continuing, unless either it appears that only dealings 
to the^ extent of the limit, which are then to cease, are 
contemplated, or the guarantor distinctly limits his 
undertaking to a definite transaction or to the first 
items of the credit amounting to the total named (i). 

(/) ^eepost, p. 124. 

{g) IValk^ V. ffardniaii, 4 C. & F. 258, 11 Bligh N. S. 229. 

(h) Simmons v. Keating^ 2 Stark. 426. 

(i) See per Alderson, B., iu Mayer v, Isaac, 6 M. & W. 605 at p. 61 3, 
questioning the dictum of Bayley, B., in Nicholson v. Pagely 1 C. & M. 
at p. 52. See also Merle v, WellSf 2 Camp. 418 ; Mason v. Pritchard, 
2 Camp. 436, 12 F^t 227 ; BasUno v. BenneU, 3 Camp. 220 ; Woollen 
V. Jennings, 5 B. & C. 165 ; Edwards v. Jevons, 8 C. B. 436, 440. 
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The following have been held to be continuing Examples of 
guarantees, but of course in each case the circumstances !J2J^^ 
under which the document was given influenced the 
construction put upon it : — 

" I consider myself bound to you for luiy debt my 
brother may contract for his business as a jeweller, not 
exceeding £100, after this date " (k). 

"1 hereby promise to be responsible to T. M. for 
any goods he hath or may supply my brother W. P. to 
the amount of £100 " (l). 

*' I undertake to be answerable to the extent of 
£300 for any tallow or soap supplied by B. to F. <k B., 
provided they shall neglect to pay in due time " (m), 

" My son, G. C. D., is desirous of commencing busi- 
ness in your line and wants the usual credit for four or 
six months. If you think well to supply him I will be 
answerable for the amount of JBIOO " (n). 

" I agree to guarantee the payment of goods to be 
delivered to S. according to the custom of their trading 
with you in the sum of £200 " (o). 

** Whereas W. C. is indebted to you in a sum of 
money and may have occasion to make fuither pur- 
chases from you, as an inducement to you to sell him 
such goods and continue your dealings with him I 
hereby undertake to guarantee you in the sum of £100, 
payable to you on default on the part of W. C. for two 
months " ( /)). 

" In consideration of your supplying A. L. V. with 
china and earthenware, I hereby guarantee the pay- 
ment of any bills you may draw upon him on account 
thereof to the amount of £200 " (q). 

"In consideration of your extending the credit 
already given to T. H., and agreeing to draw upon him 
at three months from first of the following month for 
all goods purchased up to the 20th of the preceding 
month, I hereby at your request guarantee the pay- 
ment and agree to pay you any sum that shall be 



{k) Merit v. WclU, 2 Camp. 413. 

(/) Ma8<m V. Pritchanl, 2 Camp. 436, 12 East 227. Cp. WetUm v. 
Empire Aamiranee Corporation, 19 L. T. 305. 

(m) Bastoio v. Bmnelt, 3 Camp. 220. See also Orahamc v. GrahamCf 
19 L. R. Ir. 249. 

(») Dry V. Davey, 10 A. & E. 80. 

(o) Hargreavc v. Smcey 6 Bing. 244. 

(p) Allan V. Kenning^ 9 HiiiK- 018. 

iq) Mayer v. Itaac, 6 M. & W. 605. 
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due and owing to you upon his account for goods 
supplied " (r). 

** In consideration of your agreeing to supply goods 
to F. K. at two monthp credit, we agree to guarantee 
his present or any future debt with you to the amount 
of £60"(«). 

*' In consideration of the credit given by the H. G. Co. 
to J. P. for coal supplied by them to him, I hereby hold 
myself responsible as a guarantee to them for the sum 
of £100, and in default of his payment of any accounts 
due I bind myself by this note to pay to the H. G. Co. 
whatever may be owing to an amount not exceeding 
the sum of £1 00 "(0- 

" 1., T. M., will be answerable for £50 sterling that 
W. Y., butcher, may buy of J H." — It appeared from 
the surrounding circumstances that a continued supply 
of stock by the plaintiff, a dealer, to the principal, a 
butcher, was contemplated (?i). . 

"In consideration of the Union Bank agreeing to 
advance and advancing to R. & Co. any sum or sums 
of money they may require during the next 18 months, 
not exceeding in the whole £1,000, we guarantee the 
payment of any such sum as may be owing to the said 
bank at the expiration of the said period of 18 months 
and undertake to pay the same on demand in the event of 
R. & Co. making default in the payment of the same "(^)- 

In reply to a request for a guarantee for the price 
of particular goods to be delivered by the plaintiffs 
to D., the defendants wrote giving such guarantee 
and adding, " Having every confidence in him, he has 
but to call upon us for a cheque and have it with 
pleasure for any account he may have with you." 
The plaintiffs afterwards supplied still further goods 
to D. It was held that they were also covered by the 
guarantee (y). 

" We request you to accept the drafts of W. P. L. in 
your London house at 60 days* sight to the extent of 
£1,000, and we undertake to provide you with funds 
to meet such acceptances before maturity " (z). 

(r) Hitchcock v. Ifumphi-ei/f ^> M. k Or. 55P. 

(«) Martin v. JFrigfU, 6 Q. B. 917. 

{t) Wood v. Friestner, L. K. 2 Ex. 66, 282. 

(«) Heffield v. Meudoics, L. K. 4 C. P. f.i);",. 

(x) Laurie v. Schohf^ld, L. K. 4 C. P. 622. 

iy) Nottingfiavi Hide, Skin and Fat Market Co. v. Bottrill^ 
L. R. 8 C. P. 694. See also Burgess v. BvCy L. K. 13 Eq. 450. 

(2) Broiimitig v. Baldwin, 40 L T. 248, 27 AV. R. 644. See also 
*Vm;w(wi v. Manley, 2 C. & J. 12. 
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The following have been held not to be continuing Examples of 
guarantees:- SS""* 

" You may let L. have coals to £50 for which I will 
be answerable at any time " (a). 

"I. V. hereby engages to be responsible for 
liabilities incurred by M. & V. to the extent of £50 to 
A. & Co." (b). 

** I engage to guarantee payment of A, M, to the 
extent of £60 at quarterly account, bill two months, for 
goods to be purchased by him of W. & D. M." (c). 

"I hereby agree to be answerable to K. for the 
amomit of 5 sacks of flour to be delivered to W. T. 
payable in one month " (d). 

" I hereby agree to be answerable for the payment of 
£50 for T. L., in case T. L. does not pay for the gin, 
d:c., which he receives from you and I will pay the 
amount " (<?). 

** You having agreed to advance to Messrs. H. S. ife Co. 
a sum not exceeding £5,000 on deposit of their lease 
. . . and policies ... we hereby undertake and agree 
to guarantee and indemnify you to the extent of £800 
each, or to the extent of a sixth part of any deficiency 
of the said iidvance that may remain due to you after 
the sale of the said lease ; this undertaking being given 
on the understjinding that the said lease shall be sold 
and the purchase money realised before we are severally 
called upon for the deficiency (if any) and that this 
guarantee shall last for a period not exceeding two 
years from this date " (/). 

A limitation of the amount risked by the surety, Where amount 
whatever its form, does not prevent a guarantee being *^ ^*""*«^- 
continuing so as to cover to the extent named the 
balance ultimately due from the debtor. Where, 
however, the limiting words are meant to define a 
particular transaction contemplated, the guarantee 
is not continuing. For instance, a bond reciting a 
general agreement by the obligees, as bankers, to 

(a) Bomll V. Tiimer, 2 Chit. 205. 

(6) Chalmers v. f^ictor, 16 W. R. 1046, 18 L. T. 481. 

(c) Melville v. Haydcn, 3 B. & Aid. 593. 

(d) Kay v. QroveSy 6 Bing. 276. 

(e) NidioUon v. Pagetj 1 C. & M. 48. But see Mayer v. Isaac, 
6 M. & W. 605. 

(/) G^y Discount Co. V. McLean, L. R. 9 C. P. 692. 
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discount bills and pay and advance money for the 
principal, and conditioned for the payment of the 
sums for the time being due, with a limit in amount, is 
a continuing guarantee (</). But where, though the 
condition was general, the recital referred only to an 
agreement to advance a definite amount, the security 
was held not to be continuing (h). 

Bonds and Where a promissory note is given by a surety the pre- 

notw!^^ sumption is that it is given to secure a definite advance 
or an existing debt, and it lies upon the creditor to show 
that it was intended by the surety to stand as security 
for the ultimate balance on a running account (i). 
And where the document itself suggests the contrary 
the material thing to show is not that the principal 
delivered it to the creditor as such security, but 
that the surety gave it as such {k). So where the 
document itself indicates that an existing debt is 
contemplated, as where a bond was conditioned for 
payment of a sum with interest from the date of the 
bond({), or that a definite advance is intended, as 
where a note was payable, not on demand, but on a 
future day (m). The case of Pease v. Hirst (w), where 
a promissory note payable on demand with interest 
was treated as a continuing security, is not incon- 
sistent with this principle. It was taken there that 
the intention in fact was that it should be so. More- 
over, in that case, even had it not been a continuing 
security, the result would have been the same, as the 

{g) BcUson v. Spearman^ 9 A. & £. 298. And see JVilliams v. 
Rawlinami, 3 Bing. 71 ; Parker v. Wise, 6 M. & S. 239 ; SelUr v. 
Jones, 16 M. & W. 112 ; Gee v. Pocky 33 L. J. Q. B. 49 ; Gordon v. 
R(u, 8 E. & B. 1065 ; Bmniker v. Wigg, 4 Q. B. 792 ; Laurie v. 
SchoUfield, L. R. 4 C. P. 622. 

{h) Kirhy v. Vickc of Marlborough, 2 M. & S. 18. See ante, p. 60. 

(i) In re Boys, L. R. 10 Eo. 467. See Ex parte Brook, 2 Rose 334 ; 
Walker v. Hardman, 4 C. & F. 268, 11 Bligh N. S. 229. Cp. Ex parte 
WhUm/rth. 2 M. D. & De G. 164. 

{k) Walker v. Hardman, 4 C. & F. 258, 11 Bligh N. S. 229. 

(0 Ibid. 

(m) In re Boys, L. R. 10 Eq. 467. 

(n) 10 B. & C. 122, 5 M. & Ry. 88. 
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advance covered by the note was kept outstanding on 
the accounts notwithstanding subsequent credits (o). 

Wh^re the sureties in a bond after the date at which, 
if not a continuing security, the bond would have 
been satisfied by payments in account, wrote letters 
treating the bond as still available to cover the creditor, 
the Court treated this as showing that it was always 
intended as a continuing security {p). In any case, a 
collateral memorandum between the parties defining 
the object of a promissory note, and what it was given 
to cover, will have efifect given to it (q). 

In WooUey v. Jennings (r) a warrant of attorney 
given by the debtors themselves with the following 
defeasance : ** The within warrant of. attorney is given 
to secure the payment of the sum of £4,000, with lawful 
interest thereon," was held acontinuing security, on the 
ground that there was nothing express to the contrary. 
This, however, was not the case of a surety at all, and 
the debtors who gave the warrant of attorney were, 
when they gave it, dealing upon a current account with 
the persons to whom it was given ; and to this account 
it was obviously applicable. 

(4) Limitations in Time. 

A continuing guarantee may either be subject to a 
limit of time within which the liabilities which are to 
be covered by it must be contracted, and at the end 
of which it will expire ipso facto without any express 
revocation («) ; or it may be unlimited in that respect, 
in which case it will cover all liabilities falling within 



(o) See, too, Ex parte JVhiiioorth, 2 M. D. k De G. 164. 

(/)) Henniker v. fFigg, 4 Q. B. 792. 

{q) HartlaiuL v. MUces, 1 U. & C. 667. 

(r) 5 B. & C. 166. 

(«) What is liere referred to is a maximum limit of time, which may 
uot prevent the security being revoked before that limit is reached. 
There may also be a limit of time named as a minimum within which 
it shall not be revoked. This subject is discussed /x»(, p. 84. 
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its scope, until put an end to, where that is possible, 
by revocation (t). 

Limitation The condition of a bond given by a surety in general 

recitai"^^ ^^ terms will be restricted in construction by a recital 
qualifying the duration of the engagement of the prin- 
cipal. Thus in Lord Arlington v. Merricke (w), the 
leading case on this point, a surety bond reciting an 
employment of the principal for six months was con- 
ditioned for his due accounting during all the time 
he should be employed. The surety was held not 
liable for default after the six months. So, where a 
bond was given to one of two partners to secure him 
against default by the other, the partnership, as was 
recited, being for five years, it was conceded that the 
bond only covered defaults in respect of matters 
occurring during these five years, though the partner- 
ship was afterwards continued (x). But a provision 
that on the death of a surety another is to be found 
will generally be read to be merely for the protection 
of the creditor, and the estate of the deceased surety 
(if otherwise liable) will not be discharged by a 
new surety becoming bound in pursuance of such a 
provision (y). 

In Coles V. Pack{z) the guarantee was worded as 
follows : ** I do hereby, in consideration of your for- 
bearing to take immediate steps for the recovery of 
the said sum (outstanding debts to the amount of 
i^2,205 3a. 9d., covered by a guarantee of the defen- 
dant), guarantee the payment of and agree to become 
responsible for any sum of money for the time being 



(0 See post, p. 77. 

(w) 2 Williams' Saiind. 411 a. See also Horton v. Day^ cited ibid. 
at p. 414 ; African Co. v. Alasmi, cited, 1 Str. p. 227 ; Liverpool 
W, /r. Co. V. Atkinson, 6 East 607 ; iSanison v. bell, 2 Camp, 39 ; 
Webb V. James, 7 M. & W. 279 ; Bamford v. lies, 3 Exch. 380 ; 
N. IV. M. V. Whinray, 10 Exch. 77. Cp. aiUe, p. 60. 

(x) Small V. Currie, 2 Drew. 102, 6 De G. M. & G. 141. 

(y) In re Ennis, h. R. [1893] 3 Ch. 238. 

(2) L. R. 5 C. P. 65. 
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due from D. F. to you whether in addition to the 
sard sum of £2,205 Ss. 9d. or not/' This was held 
unlimited as to time as well as in amount, and not con- 
fined to the time during which the sum of A*2,205 3«. 9d. 
was outstanding on the former guarantee. 

A guarantee in general terms for the faithful dis- in guarantees 
charge of duties of an oflSce which by law is annual, a^p^J^^for 
or under an appointment made in fact for a year only, time certain, 
does not extend beyond the year (a), although the 
legal period of the office (h) or the time for which the 
appointment has actually been made (c) is not recited : 
and the mere assent of the surety to a reappointment 
does not renew his liability (cf). 

If, though the appointment is annual only, there 
are words in the bond expressly extending the surety's 
engagement to future years, they must, of course, have 
effect (e), as where the guarantee was for money to 
be received upon any reappointment to the office (/). 
But mere general words, such as ** at all times hereafter 
during the continuation of such his employment *'(^), 
or a reference to the " successors " of the obligees (fc), 
or to '' rates or taxes which might thereafter be 
imposed" which the officer would have to collect (i), 

(a) Wardens of St. Saviour* a, Souihwark v. BoHock, 2 B. & P. N. R. 
17f>. Haasell v. L(mg, 2 M. & S. 363. Curling y, Clialklm, 3 M. & S. 
502. Peppin v. Cooper , 2 B. & Aid. 431. LeadUy v. Evans^ 2 Bing. 
32. Bamfordy. IleSy 3 Exch. 380. Mayor of Birmi^igham y. lyrighty 
1(> Q. B. 623. Kit8oii v. Julian, 4 £. & B. 854. Mayor of Cambridge 
V. Dennis, E. B. & E. 660. 

{b) Wardens of Si. Savimir% Soulhwark v. Bostock, 2 B. & P. N. R. 
175. Hasaell v. Long, 2 M. & S. 368. 

(c) KiUon V. Julian, 4 £. & B. 854. Bamford v. lies, 3 Exch. 380. 
Mayor of Birmingham v. Wright, 16 Q. B. 623. 

{d) KHami v. Julian, 4 E. & B. 854. 

{e) Angero v. Keen, 1 M. k W. 390. Mayor of Berioick-upmi- Tweed 
V. Oswald, 1 E. & B. 295, 3 E. & [5. 653, 6 H. L. C. 856. Mayor of 
iJartmoulh v. Silly, 7 E. & B. 97. 

(/) lOid. 

[g) Liverpool W, W. Co. v. Atkinson, 6 East 507. Peppin v. 
Cooper, 2 B. & Aid. 431. Baviford v. lies, 3 Exch. 380. Jiilson v. 
Julian, 4 E. & B. 854. 

(A) LeadUy v. Evans, 2 Bing. 32. 

[i] Wardens of St. Saviour's, Southtvark v. Bostock, 2 B. & P. N. R. 
175. ifaw// V. i^wM/, 2 M.&S. 363. /'c/>/>/>i v. Cooper, 2 B. & Aid. 431. 
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or to future statutes which might govern his duties (A;), 
being all capable of being read as provisions for con- 
tingencies which might happen within the year, do not, 
if the office is annual, continue the liability of the 
surety beyond the year. In America it has been held 
that a guarantee given for an officer until his successor 
should be appointed (the office being annual, but one 
which the officer by law continued to fill, if no one had 
been appointed to succeed him, until such successor 
was appointed) did not continue after a reappoint- 
ment of the same officer to the office (I). 

In goarantees If the office is not annual, but is held from year to 
teL^tT&c y®^^ ^^^^^ determined, the guarantee covers it until 
holding' office, that event happens (m) ; and this notwithstanding the 
drteimin!^'^ circumstance that the superior officer who is secured 
by the bond is an annual officer {n). So, too, with 
sureties for a tenant from year to year (o). And a 
mere reduction of salary corresponding to a reduc- 
tion of duties, or a reduction of rent in consideration 
of the surrender of a small portion of the premises, do 
not of themselves constitute a determination of the 
office or tenancy and a reappointment or reletting, 
so as to prevent, on that ground, the guarantee con- 
tinuing appUcable(2>). But such a change might 
discharge the surety, as being a variation of the 
principal obligation capable of prejudicing him (q). 

Where there is a surety for a tenant, and the 
tenancy is determined by notice to quit, which is after- 
wards withdrawn, the surety is not liable in respect of 



(/;) Mayor of Cambridge v. Dennis^ E. B. & E. 660. 

(/) Savings Bank of Hannibal v. Hunt, 37 Amer. K. 449. 

(m) Frank v. EdvmrdSy 8 Exch. 214. 

[n) McUahey v. AlsUyii^ 1 M. & W. 386. Frank v. Edwards, 8 Exch. 
214. 

(o) See HohMS v. Bruiiskill, L. R. 3 Q. B. D. 495, 504. 

(») Frank v. Edtcards, 8 Exch. 214. Holmes v. BrunskUl, 
L. k 3 Q. B. D. 495. 

{q) This happened in Hdmcs v. Brunskill {mipra). In Frank v. 
Eduoards {supra) the condition of the bond could alone be looked at ; 
80 this i>oiut could not arise. 
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the obligations of the tenant after the date for which 
the notice to qait was given, it being, after that date, 
a new tenancy (r). But if the tenancy is brought to a 
close at the date at which the notice to quit would in 
fact have brought it to a close if that had not been 
withdrawn, though it purported to be given for an 
earlier date, the surety is bound to the end of the 
tenancy («). 

Where a guarantee ** to continue in force for a year " Application of 
is given to secure repayment of moneys which may {^'"g^^ntee^to 
become payable by the acceptor of bills, or to cover cover Mils, 
other similar future contingent liabilities, the question 
will arise whether the limit of time applies to the 
maturity of the liability or to the transaction out of 
which it grows. It was decided in Hollond v. Teed (t) 
upon such a guarantee that bills accepted payable 
before the date when it would in ordinary course 
have expired were covered, although the guarantee 
was subsequently determined by the death of the 
guarantor before the maturity of the bills. It was 
expressly pointed out, however, that this did not 
decide what the effect would be if bills payable at a 
future day were accepted on the day preceding the 
contemplated expiry of the guarantee. 

A continuing guarantee not under seal for future Revocation of 
advances or supplies, in consideration of the granting undM-"^ ^^^ 
of such advances or supplies, as it does not become 
binding until the person to whom it is given acts upon it, 
maybe revoked before it is acted upon (u) . And even if it 
has been acted upon, it may, if it contain no stipulation 
to the contrary, be revoked as to further transactions (x) . 

(r) Qiddens v. Doddy 8 Drew. 485. Tayleur v. Wildin, L. R. 3 Ex. 
303. 

(«) Holmes v. Brnnskill, L. K. 3 Q. B. D. 495. 

(0 7 Hare 60. 

(m) Offard v. Davi^, 12 C. B. N. S. 748. 

(a-) Ibid. And see CouHhari v. Clemen*8on, L. R, 6 Q. B. D. 42, 
46. Bet-kcU v. Addyman, L. K. 9 Q. B. D. 788, 791. Lloyd's v. 
Harper, L. R. 16 Ch. D. 290, 314, 320. 
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Revocation 
where 

guarantee is 
under seal. 



The reason for this, as given by the Court of Common 
Pleas in OJford v. Davies (y), is that each advance is 
a separate transaction, the view apparently being that 
the guarantee is divisible as to each advance, and 
ripens as to each advance into an irrevocable promise 
or guarantee only when the advance is made (z). It 
has been held, too, that the acceptor of bills for the 
accommodation of another, who indorses them over, 
may reclaim the bills in the hands of the indorsee, if 
at the time they fall due there is nothing owing to 
him from the party accommodated (a). But if not 
so reclaimed they will stand, if originally intended 
as a continuing security, as cover for subsequent 
advances (a). 

Where, however, a continuing guarantee for the 
price of future advances or supplies is under seal, 
this reasoning cannot apply. And it seems that at 
common law no right to determine the future opera- 
tion of the security exists in such cases {b\ In Hoxi{fh 
V. Warr (c) it was suggested before Abbot, C. J., at nhi 
privs, that after receipt of notice of revocation the 
advances could not be considered as in fact made upon 
the guarantee. It was intimated, however, that the 
only relief was in equity, though the decision pro- 
ceeded on the ground that at any rate the point ought 
to have been specially pleaded. It must certainly be 
noted that in that case, as in the other cases referred to 
above (&), the guarantee was not for divisible advances 
or the like, but for the performance of the duties'of an 
emplojmient, to which special considerations apply {d) : 
but, apart from this, it is hard to see on principle 



(y) 13 C. B. N. S. 748. 

(2) See per Bowen, J., in CauUhart v. Clcmcntson, L. K. 6 Q. B. D., 
at p. 46. Lloyd's v. Haiycr, L. R. 16 Cli. 1). 290, 314, 318-320. 

(a) Atwood V. Crou'diCy 1 Stark. 483. See SturtcvmU v. Ford^ 
4 M. & Gr. at p. 106 note. 

(6) Haasell v. Long, 2 M. & S. 363. Calvert v. Gordon, (on 
demurrer) 7 B. & C. 809, 1 M. k Ry. 497. S. C. (on motion), 
3 M. & Ry. 124. Hough v. Warr, 1 C. & P. l.*)!. 

(c) 1 C. & P. 161. 

\d) See post, p. 80. 
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how any bond or specialty guarantee could at common 
law be got rid of by a mere notice from the obligor (e). 

But whatever may have been the common law Principle in 
rule, there seems no reason to doubt that in equity ®*^"**^' 
a guarantor in a continuing guarantee under seal for 
future indebtedness can, where the consideration is 
** fragmentary, supplied from time to time, and therefore 
divisible "(/), prohibit by notice the further use of the 
guarantee. 

In Burgess v. Eve (g) Malins, V.-C, speaking of a 
guarantee under seal to a bank for future advances, 
said that he had no doubt that, if the guarantor found 
the customer untrustworthy, he was entitled, on pay- 
ment of what had been advanced up to date, to get the 
guarantee back, and that advances made after notice 
not to advance more would in equity, upon the principle 
of Hopkinson v. Rolt(h)j not be chargeable upon the 
security. In Becket v. Addyman (i), where the guarantee 
was by bond, Lord Coleridge, L.C.J., and Brett, L.J., 
clearly thought that its continuance as a future security 
might be interrupted by a notice to the creditor. And 
in Coulthartv. Clementson (k) and Lloyd^sy, Harper (t), 
though the instruments before the Court in those cases 
were not under seal, the right to determine a guarantee 
is affirmed in general terms without anything to suggest 
that guarantees under seal were excluded. *' It may 
be considered equitable and right," said James, L.J., 
in the latter case, '' that where a man is not under any 
obligation to make further advances or to sell further 
goods, a person who has guaranteed repayment of such 
advances, or payment of the price of the goods, may 

ie) See, too, Burgess v. Bve, L. R. 13 Eq. 450, 460. 
(/) Per Lush, L.J., in LlauiVs v. Harper, L. R. 16 Ch. D. at 
p. 319. 

(g) L. R. 13 Eq. 450, 460. 
{k) 9 H. L. C. 614. 
{%) L. R. 9Q. B. D. at p. 791. 
{k) L. R. 5 Q. B. D. at p. 46. 
</) L. R. 16 Ch. D. 290. 
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say, ' Do not sell any farther goods or make any further 
advances. I give you warning that you are not to rely 
on my guarantee for any further advances which you 
make, or any further goods you sell.' That might be 
in many cases a very equitable view. It perhaps might 
be hardly equitable for a banker or merchant to go on 
making advances after receiving a distinct notice from 
the guarantor that he would not be further liable." It 
is submitted that this reasoning applies to all guaran- 
tees, whether under seal or not, where the dealings 
between the principals, which may give rise to the 
liability guaranteed, can be at once put an end to ; and 
that the right to determine is not subject to the rather 
vague limitation suggested in Burgess v. Eve (if indeed 
it was meant as a limitation, and not as the mere 
colouring of a hypothetical case) that the principal 
must have been ** found untrustworthy." Such limita- 
tion is only necessary in cases where, unless the prin- 
cipal has been " found untrustworthy," the creditor is 
bound to continue to trust him, and a continuing 
relation, created on the strength of the guarantee, 
would be left uncovered by the determination, as a 
continuing security, of the guarantee (w). 

No revocation The right to revoke a guarantee by notice forthwith 
where ^Q^g ^ot, however, exist where the consideration moves 

m^w^o^ce^for to the principal once for all ; as where he was elected 
for all. 3^ member of Lloyd's, which membership he was 

(wi) See Lloyd's v. JTarper, Ji. R. 16 Ch. D. at np. 805, 306. The 
phrase ** revocation of the guarantee" is apt, perhaps, to cause con- 
fusion. The right of the surety is not so much to revoke the security 
(which, if it is a deed, is hardly intelligible) as to call upon the 
creditor not to give, and upon the principal not to take, further 
advances upon it. The principle de^iends, perhaps, upon the relation 
between the principal and the surety. The surety has the right to call 
upon the principal to pay off debts tliat have l>een incurrea upon the 
guarantee (see jjost, p. 180) ; and it seems only just, seeing that thei-e 
IS no consideration (in such cases as thase above con8idere4i) between 
the principal and the surety, that the surety should he able to call ujwn 
the piincipal not to incur further debts. The creditor, being notified 
of this, and having no right on his part to insist on further advances 
being accepted by the princii>al, auffers no wrong in not being allowed 
to c^lude with the principal to further charge the surety. 
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entitled to retain until he did some act which under 
the rules deprived him of his right to retain it (n), or 
where he obtains a lease (o) or an office or employment 
which cannot he arbitrarily determined (/>). 

But where the principal has committed any defaults When 
or breaches of duty, whether amounting to dishonesty ^mUted "* 
or not, under such circumstances that the employer default, 
might have dismissed him, the surety is regarded in 
equity as entitled to call on the employer to dismiss 
him, even though the guarAntee be under seal (q). 
Upon the discovery of misconduct, the whole founda- 
tion for the continuation of the contract as regards 
the surety fails (?•), and the master, who knows that 
the surety anticipated good conduct, has no just claim 
to continue the employment at the risk of the surety in 
the altered circumstances against his will. 

It is a nicer question whether, if there is no miscon- Whothersurety 
duct, the guarantee must go on for an indefinite period ^ndpa/*^ 
or whether the guarantor may not take advantage to liability to i^e 
obtain his release of provisions in the contract itself, noti™**^^ ^^ 
performance of which is guaranteed, for its determina- 
tion by the parties to it. It seems extraordinary that 
a surety for rent upon a tenancy from year to year 
should continue bound, and perhaps his estate after 
death («), during the joint lives of the landlord and 
tenant (which, if they are both corporations, might be 
for ever), because neither party will give notice to 
determine the tenancy ; or that a surety for a servant 
must wait for and take the risk of alleging actual mis- 
conduct, and cannot take the more moderate course of 

(n) LhytTs v. Harper, L. R. 16 Ch. D. 290. 

(o) See ibid, at p. 319. 

ip) Burgess v. £vc, L. R. 13 Eq. 450. As to offices held during 
pleasure, see Emery v, Ballz, 94 N. Y. 408, 414 ; ReUly v. Dodge, 
181, N. Y. 152, 158 ; jmt, pp. 82, 83. 

{q) Shepherd v. BcccJtcr, 2 P. W. 288. Burgess v. Eve, L. R. 
13 Eq. 451. Phillips v. Foxall, L. R. 7 Q. B. 666. Sanderson v 
Aston, L. R. 8 Ex. 73. Emery v. Baliz, 94 N. Y. 408, 414. Beilly 
V. Dodge, 131 N. Y. 152, 158. 

(r) Phillips V. Foxall, L. R, 7 Q. B. at p. 674. 

(#) See JUoyd*8 v. Harjy/r, L, R. 16 Ch. 1). 290. Cp. post, p. 86. 

P.8. G 
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asking that notice be given to determine the service. 
There is no conclusive authority for any such proposi- 
tion (t). In all the cases (of which only one was in 
equity) where it has been held that notice would not 
determine such guarantees when under seal {u), the 
notice relied upon was a notice operating at once, and 
not giving time for a lawful determination of the 
service. The reason why guarantees for performance 
of the duties incident to permanent relations cannot 
be summarily withdrawn is that it weuld leave the 
relation subsisting but unguaranteed (x). That objec- 
tion does not apply where either party has the right 
to determine it, and is liable to have it determined by 
the other, as from the time when the surety desires it 
to be determined. Neither creditor nor principal has 
any vested right to the continuance of the relation 
beyond the time when the other party might determine 
it, and it is suggested that there is nothing in the 
nature of such cases to prevent the risk of the surety 
being determinable as from such time (?y). 

Decisions in The limits of the right of a surety by bond to deter- 

New York. ynine his liability have been several times discussed in 
the Court of Appeals in New York. In Emery v. 
Bcdtz (z)y decided in 1884, that Court, on the authority 
of the English and American cases, laid down the law 
in the following words : — *■' A surety for the fidelity and 
honesty of his principal, and so for an indefinite and 
contingent liability, and not for a sum fixed and certain 
to become due, may revoke and end his future liability 
in either of two cases, viz., first, where the guarantee 
has no definite time to run, and, second, where it has 



(t) See, however, Burgess v. Eve, L. R. 13 Eq. 450, 459, 460, ante, 
p. 79. 

{u) Hasscll V. Lonfjy 2 ]^I. & S. 363. Calvert v. Gordmi (on 
aeinurrer), 7 B. & C. 809, 1 M. & R. 497. S. C. (on motion), 
3 M. & Ry. 124. (ioi-don v. Calvert, 2 Sim. 253, 4 Russ. 581. Uomjh 
V. Warry 1 C k P. 151, antr, ft. 78. 

{x) Lloyd's V. Harper, L. R, 16 Ch. D. 290. 

\y) Cp. ante, p. 79. 

Lz) 94 N. Y. 408, 414. 
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such definite time, but the principal has so violated it 
and is so in default that the creditor may safely and 
lawfully terminate it on account of the breach. ' ' Unless 
by a contract of employment " which has no definite 
time to run " is meant merely an oflSce determinable 
at pleasure, this statement of the law is in favour of 
the view above submitted, namely that a surety has, 
independently of default by the principal, a right to 
determine his liability by such notice as would suflSce 
to determine the principal relation if given by the 
obligee. 

In Reillij v. Dodge (a), decided by the Court of 
Appeals in 1892, the action was upon a surety bond 
to a sheriff conditioned for the proper performance of 
his duties by a deputy sheriff. The obligors sought 
to escape liability on the ground that before the 
default complained of they had given notice to termi- 
nate the security, and that the under-sheriff only held 
oflSce during the pleasure of the plaintiff. The Court 
approved the statement of the law in Emery v. Bcdtz, 
but stated that it was not necessary to decide whether 
a surety upon a penal bond for a public oflScer like a 
deputy sheriff could teiminate his liability without the 
consent of the sheriff or the principal in the bond, or 
could become discharged without a new consideration. 
It was safe, however, said the Court, to hold that a 
notice could not operate to discharge the surety until 
a reasonable time had elapsed suf&cient to enable the 
sheriff to give notice to the deputy and the other 
■sureties, and to permit a new bond to be given (b). 
On this ground it was held that the notice failed to 
terminate the liability of the sureties before the default 
of the principal. 

Notice terminating the continuance of a guarantee vvhat is 
need not by law be in writing, but it is frequently 00110^0! 
stipulated in guarantees that it must be so ; and so it revocation. 

(a) 131 N. Y. 152. 

(b) 131 N. Y. at p. 158. 

G 2 
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may be specified that the writing shall fulfil certain 
conditions, as that it must be addressed to such and 
such a person (especially if the creditor is a firm or 
company), or be signed by the surety, and so forth (r). 
Further, it is often stipulated that the guarantee shall 
continue until a given period after notice of revoca- 
tion shall have been given (rf). In such cases the 
right of revocation, at any rate where the guarantee 
has been once acted upon, must be limited in accord- 
ance with the stipulation (e). Where, however, the 
guarantee, not being under seal, has not been acted 
upon at all, it is presumed that it may be immediately 
revoked independently of any stipulation contained in 
it, seeing that (unless the person to whom it is given 
is under an obligation to act upon it) the transaction 
has never passed beyond the stage of a proposal 
which there is no consideration binding the proposing 
guarantor to keep open (/). 

Bight of It may, again, be stipulated that a guarantee shall 

be^ited b *^ Continue for a fixed period ; or for a fixed period and, 

ezpreas in default of a stipulated notice to determine it, for a 

stipulation. further fixed period ; or for a series of fixed periods 

until determined by such notice or by such event as 

may be stipulated (//). And such stipulation, where 

the guarantee is given in consideration of a reward 

payable to the guarantor, may be relied upon by the 

guarantor to enable him, if the guarantee has not 

been determined as stipulated, to recover his fee from 

the party liable to pay it (g). But if it is intended 

that the guarantee should, in default of the agreed 

notice, run on indefinitely from period to i)eriod, that 

intention should be clearly expressed. Where it was 

a condition that, from the expiration of the original 

(c) Harris v. FaioccU, L. R. 15 Eq. 311, 8 Ch. 866. Coulthart v. 
Cleme-atson, L. R, 5 Q. B. D. 42. 

id) Ibid. 

(c) Ibid. And see Bradbury v. Af organ, 1 H. & C. 249. 

C/) See Oford v. Davies, 12 C. B. N. S. 748. Cp. ante, p. 78. 

{g) See Solvenq/ MtUnaJ O^taraiUee Co, v. Proane, 7 H. & N. 5. 
Solvency Mutual Guarantee Co, v. Frcevmn, ibid. 17. 
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term, the guarantee should '^ be treated as a renewed 
contract of the like nature and conditions/* unless 
either party should give two months' notice of an 
intention not to renew, it was held that only one 
renewal, and not renewal from time to time, was 
meant (A). 

The ordinary phrase in a continuing guarantee to 
the effect that the guarantor guarantees for such and 
such a period repayment of advances, etc., made to 
the principal, does not import that the guarantee is 
necessarily to continue for that period, but only that 
it will ipso facto cease to be available for advances 
after that date. Consequently in such a case the 
right to revoke before that period is not excluded by 
such language {i). 

As to the effect of the death of the guarantor by Death of 
way of revocation of a guarantee, several diflScult *^"****^*^''' 
questions have occurred. In the case of a guarantee 
not imder seal (whether continuing or limited to an 
isolated transaction) for further advances or supplies, 
where the making of such advances is the only con- 
sideration for the guarantee, and there is no obligation 
to make them, the question arises. What is the result 
of the death of the guarantor before any advances are 
made? The guarantee at the moment of the death 
would seem to amount to an offer only, there being as 
yet no consideration to make it binding (k). And if, 
as has been assumed to follow from the decisions oH 
questions of agency, an offer is revoked by the death 
of the maker (/) ipso facto, and though no notice of it 
reach the person to whom it is made before he accepts 

(/*) Holvoicy Mutual GuarafUac Co. v. Froane, 7 H. & N. 5. 

(i) Offard v. Uavies, 12 C. B. N. S. 748. 

(Xr) See Of(yrd v. Uavies, VI C. B. N. S. 748 ; CoiUtfiart v. CUmcnL- 
svii, L. K. 5 Q. B. D. 42, 46 ; Beckett v. Addyman, L. K. 9 Q. B. D. 
78a, 791 ; Lloyd's v. Harper, L. R. 1(5 Ch. D. 290, 314, 320 ; a^Uc, 
1». .77. 

(/) Set) Tollock on Contracts (6th ed. ), p. 93. All agree that the 
sense uf the mutter is that nii oH'er should be taken as intended to 
remain open iiotwitlistundiug the ileatli, if unknown to the recipient 
of the oiler. 8ee the Indian Contract Act, s. 6 (4). 
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it by performance, it might be said that in the case of 
Buch a guarantee the creditor would not be covered if 
be made the advances after, though without notice of, 
the death of the guarantor. However, in Bradbury v. 
Morr/an (?w), there is a dictum directly to the contrary. 
" If the guarantee/' said Bramwell, B., "had been in 
these terms, * I request you to deliver to A. to-morrow 
morning goods of the value of A*50, and in considera- 
tion of your doing so I will repay you/ and before the 
morning the guarantor died, but the goods were duly 
delivered, I can see no reason why the personal repre- 
sentative of the guarantor should not be liable/' In 
the case before the Court, the guarantee had been 
acted upon, and the question was only as to the effect 
of the death of the guarantor as to further advances 
made subsequently. Under such circumstances, at 
any rate, it is now settled that the death of the 
guarantor does not put an end to the continuance of 
the security, unless it comes to the knowledge of the 
creditor (n). 

Where, however, it does come to his knowledge, it was 
held by Bo wen, J., in CouWiart v. Clemen tson (o), that 
the right to continue advances upon the security ceases 
unless the guarantee contains a provision for special 
notice not confined to the case where the guarantor 
is still alive. The principle followed by Bowen, J., 
was that notice of the death of a surety, and that he 
left a will, is notice of the creation of new interests in 
the property liable to be applied in satisfaction of the 
guarantee, which cannot be assumed to be compatible 
with the continuance of the security, and that the 
guarantee must, therefore, be taken to have been deter- 
mined unless the will has provided for its continuance. 
This reasoning, however, as pointed out in the Irish 

(7/1) 1 H. & C. 249 at pp. 255, 256. 

(w) Bradbury v. Moryan, 1 H. & C. 249, 256. Hams v. Fawcett, 
L. R, 15 Eq. 311, 8 Ch. 866. CouUharl v. ClemeJitson, L. R. 5 
Q. B. I). 42. 

{o) L. R. 6 Q. B. D. 42. 
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case of In re Whelan(p), must apply a foHioii to 
an intestacy. The question of the effect of notice 
of the death of a surety in a continuing guarantee 
was treated as an open one by the Court of Appeal in 
Beckett v. Addyvian (q) , and In re SheiTy(r). The 
reasoning of Bowen, J., in Coulthart v. Clementson (s) 
was disapproved by Homer, J., in In re Silvester (t) 
(where, however, there was a special provision for 
notice applicable after the death of the surety), but 
has since been acted upon by the Vice- Chancellor in 
Ireland in In re Whelaii (p). 

Wliere the guarantee contains a stipulation that it 
shall be withdrawn only upon a certain notice from the 
guarantor, but the terms of such stipulation show that 
it can refer only to a notice given by the guarantor. 
• during his life, as where it is to be under his hand, 
the effect of notice of death of the guarantor is 
held not to be subject in its operation to revoke the 
guarantee to the terms of the stipulation as to the 
length of the notice which the guarantor himself 
would have been required to give ; and the revocation 
may, therefore, be immediate (k). So, too, even in 
cases where the stipulation as to the length of notice 
might be read as binding the executor, the notice is 
to be taken as given at once if the principal is to the 
knowledge of the creditor the executor, and under 
a duty to the estate to terminate the guarantee (v). 
But where there is merely notice of the death and of 
the existence of a will, it is not to be assumed that 
it would be a breach of trust to omit to give the special 
notice required, without which the guarantee by the 
terms of it runs on (x). 

ip) 1897, 1 Ir. Rep. 57r) 

{q) L. R. 9 Q. B. D. at p. 792. 

(r) L. R. 2.5 Ch. D. at pp. 703, 705. 

(») L. R. 5 Q. B. 1). 42. 

(0 L. R. 11895] 1 Ch. 573. 

(u) Coulthart v. Clementson, L. R. 5 Q. B. D. 4i:. 

{v) See Harris v. Faiucett, L. K. 8 Ch. 8bo \kj. a,), 

{x) In re Silvester, L. R. [18951 A Ch. 573. 
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Kevocation by notice of the death of the guarantor, 
however, only takes place where the guarantee is such 
as, apart from special stipulation, might have been 
revoked by the guarantor himself at any moment. 
Where, therefore, the guarantee is for the performance 
of the obligations incident to an employment or other 
more or less permanent relation of that kind, the 
guarantee continues, notwithstanding notice of the 
death of the guarantor, so long as that relation is 
necessarily continued iy). Whether it continues beyond 
the period for which the relation must save by the 
consent of both parties to it subsist, has not, it is 
believed, been determined. In Lloyd's v. Harper {z), 
where it was held that a guarantee to secure payment 
of his engagements by a member of Lloyd's was not 
revocable upon the death of the guarantor, the decision 
seems to have been put largely upon the ground that 
a member of Lloyd's could not be deprived of his 
status as such except for certain specified defaults, and 
that the guarantee must be held not to be revocable 
in order to make it commensurate with its object. 
It is thought that this principle does not require the 
maintenance of the security beyond the time to which 
the person holding the guarantee must, or, at the 
furthest, has the option as between himself and the 
principal to continue it {a). 

Death of Where a surety is only bound jointly with his 

^^^ ?J^y principal, or with another surety, and not severally 
also, his whole liability both for existing and for future 
debts of the principal comes to an end with his death, 
and the survivor or survivors become alone liable 
both at law and in equity unless it can be shown that 
the security was made joint by mistake, and was 
intended to be joint and several (^). But the death 

(y) LloycCa v. Uantcr, L, K IG Cli. D. '290. 
(c) L. R. 16 Ch. IJ. 290. 
(a) See antCy pp. 79, 80. 

(6) RawsUni v. Parr^ 3 Uuss. 424, 539. Jonc^ v. Bcachj 2 De 
G. M. & G. 886. Other v. Ivn^on, 3 IJrewr. 177. 
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of one joint and several surety in a continuing gua- 
rantee for advances to l)e made does not, even when 
notified to the creditor, prevent the surviving surety 
remaining liable for further advances (c). Nor does 
the death of one guarantor have such effect even if the 
guarantee was joint only, and not joint and several (d). 

It seems that the bankruptcy of a surety would nofc bankruptcy of 
operate as the revocation of the guarantee (e). jj^^^ g"a™n*or. 
under the present bankruptcy law it is conceived that 
the guarantee would be put an end to by the discharge 
of a bankrupt guarantor upon grounds independent 
of revocation (f). 

(5) Limitation in Amount. 

Besides a possible limit as to time, a gaarantee may Two forms of 
be subject to a limit upon the amount for which the ^^"^^^^»<'°- 
surety will be liable. This may be effected either by 
restricting the application of his promise to a certain 
amount only of the debt or of the ultimate balance, 
or by naming a sum as the maximum which he shall 
pay, although the whole debt or ultimate balance is 
guaranteed (g). 

This distinction is very material where the principal 
is bankrupt and the question is whether the surety 
is liable to the full extent of his guarantee for the 
balance remaining after deducting the dividends paid 
by the estate of the principal on the whole debt, or 
only for the amount of his guarantee less the divi- 
dends attributable to a part of the debt equal to that 
amount (fi). But, in whichever form the Umit upon 
the surety's risk is imposed, its functions are confined 
to limiting the actual amount payable by the surety, 
and words introduced with that object will not j^nvid 

(c) BecheU v. Addyinan, L. R. 9 Q. B. D. 783. 

[d) Ashby v. Ztoy, 33 W. R. t$31. This point was not dealt witli in 
the Court of Appeal, 34 W. K 312. 

(c) Boyd V. J^obins, 5 C. B. N. S. 597. 

(/) See Hardy v. Fothergill, L. R. 13 A. C. 351, post, pp. 297, 298. 

Ig) See Ellin v. Emmaniul^ L. R. 1 Ex. D. 157, post, p. 126. 

\^h) Ibid, iiee 2)t}stf p. 120. 
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facie be read as meaning that the guarantee shall be 
exhausted when the creditor has once made advances 
totalling the amount guaranteed, in other words that 
the guarantee is not continuing (t), or that it is made 
a condition that the sum owing by the principal shall 
not exceed that sum, so that the surety is not liable if 
it does {k). 

Where a bond was given to a banker conditioned 
for the repayment of advances with interest and 
charges, with a proviso that 'the principal moneys to 
be recovered on the bond should not exceed i*250, it 
was held by a majority of the Court of Queen's Bench 
that no more than i;250 and interest on ii250 could 
be recovered, and that the obligor was not liable for 
interest on fhe balance of the advances if). Where 
two persons by one instrument guaranteed " the sum 
of £400, in the proportion of i6200 each," it was held 
that each was liable for a separate £200, but neither 
liable for more{wO. 

Limitation A limitation of the amount guaranteed may be 

introduced by introduced by the recital {n)y or, in a more informal 
document, by the terms of the request by the surety 
for the credit or advance to the principal, in con- 
sideration of which he promises (o), even though the 
subsequent promise itself may be in general words. 
So where the surety wrote, "I beg that you will 
continue to advance the sum of £2 per week to Mr. 
B. ; and I hereby engage to repay you all moneys 
you may advance to him, in addition to the £24 
which you have already let him have at my request 
to this date,*' he was held liable only for the £2 per 
week and the £24, and not for other advances which 
had been made since the letter (o). 

(i) See the continuing guarantees set out aiUe, pp. 69, 70. 

ik) See post, pp. 105, 106. 

(I) Meek V. Wallis, 27 L. T. 650. 

(w) Fell V. Ooslin, 7 Exch. 185. 

{n) Ibid. And see antCy p. 60. 

(o) Smitfi r. Brandravu 2 M. & Or. 244. 
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(6) When the Liahilitt/ of the Siireti/ attachcH. 

A guarantee for which the consideration is a future (luarantees for 
advance, supply, or other credit, the forbearance of ^^^^^J^^^ ^j. 
any existing liability, or the withdrawal of any credits, 
existing process, is not binding until the creditor acts 
upon it {})), and performs the consideration. But the 
surety will become liable as soon as the consideration 
is performed without notice from the creditor of its 
peilCormance {j)). Notice of the performance of an act 
upon which a liability is to arise need only be given 
where such act is secret and lies only in the breast of 
the creditor, as where liability is to arise on his 
election to do or refrain from doing something (7). 
Where the act is to give credit, discontinue proceed- 
ings, or even intimate that proceedings will be 
discontinued, no notice of performance need be given 
to the guarantor. 

This is, however, true only of concluded guarantees. Acceptance of 
Where a letter is addressed by one person to another gJl^^^jfj^e 
the true effect of which is only to offer a guarantee, 
the offer must be accepted, or notice given that the 
document is about to be treated as a concluded 
guarantee (r). So where a guarantee is offered, and 
references named for approval, the person to whom it 
is addressed must give notice that he has approved (s), 
or, if he waives the references, must give notice that 
he waives them(f). 

(li) Offtrrd V. Davies, 12 C. B. N. S. 748. Wcsihead v. Sproson, 
6 H. & N. 728. Morrell v. Cowan, L. R. 6 Ch. D. 166, 7 Ch. D. 
151. 

{q) AlhttM7i V. Preal, 6 Exch. 720, Com. Dig. Pleader, C. 75. 

(T) Mclver v. RicfianUon, 1 M. k S. 557. Symnwiis v. Want, 
2 Stark. 371. Mozlcy v. Tinkler, 1 C. M. & R. 692. MorUn v. 
Marsfiall, 2 H. k C. 805. Hank of MoiUrcal v. Mwiister Bank, 
11 Ir. R. C. L. 47. Cp. 6w'bi/ v. Gordon, 30 L. T. 528 ; Gaunt v. 
//?//, 1 Stark. 10 ; Pope v. Andrews. 9 C. k i\ 564 ; Nojih v. Sittnccr, 
13 Times L. R 78. 

(8) MozUy V. Thikhr, 1 C. M. k R. 692. Morlni v. MarsJiail, 
2 H. & C. 305. 

(0 Morten v. Marshall, 2 H. & C. 305. 
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(7) Parties. 
Guai-antces A boiid Or guarantee, whether under seal (/*) or not, 

tn'stew on ^ ^^Y ^^ giveu to a trustee on behalf of thh*d persons 
behalf of to secure the performance of obhgations to those 
persons, as, for instance, obligations to be incurred 
' towards a shifting body like an unincorporated com- 
pany (r), or towards unknown persons, as the suitors 
in a Court (y) or the persons to whom, whether mem- 
bers or not, the person guaranteed should be under 
liability in respect of business done at Lloyd's (2^). 
In such cases the obligee is bound to enforce th^ 
security for the protection of those concerned, and 
can recover for them the full damages which they 
have incurred (<^). So the holders of a guarantee 
given to them jointly can recover the amount of the 
default by the principal for the benefit of those among 
them whom it may concern, although no joint damage 
can be shown (a) ; and one partner can sue alone on 
behalf of his iirm upon a guarantee for a debt owing 
to the firm given to him alone (/>). But a guarantee 
given to an agent, as representing his principal, for a 
debt due to his principal (c), or given to a partner for 
his firm (rf), may be sued upon by the principal or the 
firm, as the case may be. So the benefit of a guarantee 
may be assigned with the principal debt (e). 

A letter of credit, written in order to be shown, 
promising to honour bills to be drawn upon the 

(w) See UoytVs v. Harjjc'y L. R. 16 Ch. D. 290. 

Ix) Mctatlf V. L'nti/i, 12 East 400. Cp. Mcdahcy v. AUlon, 

1 M. & \W, 386 : jyortk v. Newton, 10 Exch. 247. 
{y) Lamb v. Vice, 6 M. & \V. 467. 

(::) Lloyd's v. Harj>cr, L. R. 16 (Jh. D. 290. Cp. LaUhleij v. Spyvr, 
L. R. 5 C. P. 595. 

(a) Pugh V. StmifiJield, 3 C. 15. N. S. 2. 

{b) Agado v. Forbes, 14 Moo. P. C. 160. 

(c) BcUcnmn v. PhilUps, 15 East 272. 

(rf) Waltmi V. Doilson, 3 C. & P. 162. Garrett v. Haadhy, 
4 B. & C. 664. 

(c) See WJicatlcy v. Bastow, 7 l)e G. M. & (1. at p. 279 ; In re 
Barrinyton, 2 Sell. A: L. 112; In re Hallctt li- Co., L. R. [ISDIJ 

2 Q. B. 256. 



named. 
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writer, particulars of which were to be indorsed upon 
the letter, constitutes an offer which will make the 
writer liable to persons who act upon it i^f). But 
where the defendant, upon the occasion of a run upon 
a bank, undertook, by a notice addressed to the 
inhabitants of the neighbourhood, to be accountable 
for the payment of the notes of the bank " so far as 
1*80,000 would extend," it was held he could not be 
sued by an individual holder who had taken some of 
the notes after notice of the undertaking ((7). So the 
discounters of bills accepted for the accommodation of 
the drawers cannot enforce a guarantee or indemnity, 
of which they had notice, given by third parties to the 
acceptors to protect them against liability (h). 

It has always been the law that, unless a contrary Limited to 
intention appears, a guarantee to or for a given person ^^^n^th© 
or number of persons will prima facie not cover debts principals 
incurred to or by such person or persons and others, 
or to or by some only of those persons (i), nor to 
the executors of the original obligee (fc), even if a 
time was named for the continuance of the guarantee, 
and the debt was incurred within that time (/). This 
rule in the case of guarantees given to or for firms 
(with regard to which the question has mainly arisen) 
is now declared by section 4 of the Mercantile Law- 
Amendment Act, 1856 (/w), which is as follows : — 



(/) In re Agra avd Mastcmnans Bank, L. R. 2 Ch. 391. 
{g) Phillips V. Baleman, 16 East 356. 

(A) In re Barned's Bankin<f Co., Ex parte Sfephnis^ L. R. 3 Cb. 753. 

(0 JVrigJU v. Itusscll, 3 Wils. 672, 2 W. Bl. 934. Myns v. Edge, 

7 T. R. 254. Bellairs v. Ebsworthy 3 Camp. 53. Strange v. Lee, 

3 East 484. Daiwe v. Qirdler, 1 B. & P. N. R. 34. WeHUni v. Barton, 

4 Taunt. 673. Simson v. Cooke, 1 Bing. 452. Dry v. Davy, 10 
A. & £. 30. Ba)ik of Scotland v. Christie. 8 C. k F. 214. Spiers v. 
Houston, 4 Bligh N. S. 515. Chapman v. Beckim/ton, 3 Q. B. 703. 
Jlollond V. Teed, 7 Hare 50. Jfontrjiorfi v. Lloyd, 15 C. B. N. S. 203. 
jA)ndon Fire Assiiranc. Co, v. Bold, 6 Q. B. 514. Mills v. Aldei'bnry 
Union, 3 Excb. 590. Backhouse v. Hall, 6 B. & S. 507. 

{k) Barker v. Parker, 1 T. R. 287. 

(/) Peniberlon v. Oakes, 4 Russ. 154. Chapman v. Bcckington, 
3 Q. B. 703. Holhnd v. Terd, 7 Hare 50. 
{m) 19 & 20 Vi(-t. c. 97. 
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" No promise to answer for the debt, default, or 
miscarriage of another made to a firm consisting of 
two or more persons, or to a single jierson trading 
under the name of a firm, and no promise to answer 
for the debt, default, or miscarriage of a firm consisting 
of two or more persons, or of a single person trading 
under, the name of a firm, shall be binding on the 
person making such promise in respect of anything 
done or omitted to be done after a change shall have 
taken place in any one or more of the persons con- 
stituting the firm, or in the person trading under the 
name of a firm, unless the intention of the parties 
that such promise shall continue to be binding not- 
withstanding such change shall appear either by 
express stipulation or by necessary implication from 
the nature of the firm or otherwise." 

Examples. The difficulty, both before the statute and since, 

has been to determine whether an intention that the 
guarantee shall continue sufficiently appears. Where 
a bond was given to trustees for an unincorporated com- 
pany the changes in the membership of which were 
proved to number from fifty to one hundred in a year, 
conditioned for the due accounting of a clerk ** during 
his continuance in the service of the said company, to 
the said company or to such persons as the court of 
directors thereof for the time being should appoint . . . 
and for the indemnity of the said company and the direc- 
tors and all the members thereof," it was held that 
the security continued notwithstanding changes in the 
members of the company (n) . And in Barclay v. Lucas (o) , 
where a bond was given to the plaintiffs reciting that 
they had agreed to take one P. J. into their service and 
employ as a clerk ** in their shop and counting-house," 
and conditioned for his faithful accounting to the 
plaintiffs, it was held by the Court of King's Bench, 
consisting of Lord Mansfield, C.J., and Willes and 

(n) }Hcnlfv. Jintin, 12 East :I00. 
{o) 1 T. R. 291 note. 
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BuUer, JJ., that the words ** in their shop and counting- 
house" showed that the security was to the house, and 
not to the individuals, and therefore that the surety was 
liable for a default committed after the plaintiffs had 
taken a new partner. This case has been doubted (p) ; 
and it is certain that a much stricter rule of 
construction must be followed. This rule does 
not rest on any technical ground, because there is 
no difl&culty in providing by proper words that the 
security should continue notwithstanding a change 
in the persons intended to be secured (q). The 
point is that a surety may rely on the discretion of 
a particular obligee or principal to prevent any loss 
occurring (r). 

The mere fact that a surety for an intended agent Knowledge of 
knows that the agent is about to take a partner does c^^^^^t^in 
not make him responsible for the default of the firm, firms, 
unless the circumstances show that the surety con- 
templated that the firm was to have the agency (s) ; and 
where the surety is bopnd for. an agent who has an 
existing partner, knowledge of that fact by the surety 
only makes clearer his intention to limit his liability 
to the acts of the agent personally (t). So where a 
surety became bound for money to be received by a 
treasurer to guardians, and the guardians paid their 
money into an account of their own with a bank in 
which the treasurer was a partner, drawing cheques 
on that account for their payments, it was held that 
the surety was not responsible ; and he recovered back 



(p) See Mf/^rs v. Edgr^ 7 T. R. 254 ; Per Sir J. Mansfield, C.J., in 
Wt^stoji V. BartoUy 4 Taiuit. at pp. 681, 682 ; Backhouse v. //a//, 
45 B. & S. 507. 

(q) See Strange v. Lee^ 3 East 4S4, 491 : Dance v. Glrdlcr, 
1 B. & P. N. R. 34. 

\r) Myers v. Edge, 7 T. R. 254. Slratige v. Lee, 3 East 484, 490. 
Duiicc V. Girdler, 1 B. & P. N. R. 34. IFeston v. Bartoii, 4 Taunt. 
-673. Ihnj V. JJavt/, 10 A. & E. 30. 

(«) Bellairs v. Ebsioortfiy 3 Camp. 53. London Fire Assurance Co. 
V. Bold, 6 Q. B. 514. Montejiorc v. Lloyd, 15 C. B. N. S. 203. 

[t) Mills V. Alderbury Uniorij 3 Exch. 590. London Fire Assiirana' 
€o, V. Bold, 6 Q. B. 514. 
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a payment which he had made to tho guardians in 
ignorance of the above facts (w). 

But surrounding circumstances may show that the 
guarantee was intended to cover debts incuiTed by the 
principal named and his partner. Thus in Leathley 
V. Spyer{x) a guarantee, given to the committee of 
Lloyd's to secure the debts which a proposed meml)er 
might incur, had been revoked, and then afterwards 
renewed after the sureties had learned that the prin- 
cipal had taken a partner. By the rules of Lloyd's 
only one partner in a firm can be a member ; but by 
means of a ** substitute's ticket " another partner can 
deal for him. It was held that the guarantee as 
renewed covered the debts of the firm, whether result- 
ing from the dealings of the partner named in the 
guarantee or those of the other partner acting for 
him 0/). 

Intention to Agreeably to the principle declared by the Mercan- 
covertnist ^.y^ l^^^ Amendment Act, 1856 (z), it has often been 

or credit tobe .' ,, .. 

given after held that a guarantee is not extended to transactions 

must^be clear" ^^^^''^^^ ^^^^ after a change in the creditors merely by 

expressed. the use of words which can be read as providing for the 

case of debts being incurred towards some of the obligees 

on behalf of all, or of defaults being committed towards 

the new body arising out of transactions with the old. 

So a bond given to five persons, bankers, to secure 
repayment to the five, their executors or adminis- 
trators, of certain advances to be made by them ** or 
any of them," was held not to cover advances made by 
four of them after the death of one, the words " or any 
of them '' being read as merely providing for the case 
of an advance made by some on behalf of the five (a). 

(m) Mills V. Ald^rbury Unionj 3 Exch. 590. And see Lcicey v. HiU^ 
L. R 8 Ch. 441. 

{x) L. R. 5 C. P. 595. 

(y) See also British Baiik of North Avierica v. Cui'iUi^, 4 L. T. 
159. 

(t) 19 k 20 Vict. c. 97, s. 4. 

(a) Weston v. Bartmi, 4 Taunt. 673. 



GUAEANTEE8 — PARTIES. 97 

And so, too, where the condition was for repayment 
to the obligees, or ''either of them," of all moneys 
advanced " at their banking house " (6). And where the 
bond was for advances to meet bills drawn by S. C. 
and T. C. (who were described in the bond as partners), 
" or either of them, or any other person authorised by 
them or either of them," it was held not to cover 
advances to meet bills drawn after the death of one 
of them (c). Thus, too, where a bond, reciting that 
E. P. had taken J. H. into his employment as " clerk 
to the said E. P.," was conditioned for due accounting 
by J. H. to " the said E. P., his executors or adminis- 
trators," it was held that these words did not extend 
the obligation to moneys received by the clerk after 
the death of the obligee and as the servant of the 
executors, but only to money in his hands at the date 
of the death (d). 

When the bond recited a co-partnership for a term 
of years between three persons, of whom one was to 
be acting partner, and was conditioned for the honesty 
of the acting partner ''during such time as he shall 
continue the acting partner in the said trade or 
business of the said co-partnership," it was held 
that defaults after the death of one partnev were not 
covered, although the time for which the partnership 
had been entered into had not expired, and the partner- 
ship deed contained provisions for the transmission 
of the share of a deceased partner and a continuance 
of the business (e). And where a guarantee to a firm 
was expressly framed to cover debts which might be 
incurred to the survivors of the then partners, it was 
held that it did not apply after the death of one 
partner, where under his will and pursuant to the 
articles his representatives assumed his share in the 
business and intervened in every way as partners (/). 

(&) strange v. Zee, 8 East 484. 

(c) Simaon v. Cooke, 1 Bing. 452. 

id) Barker v. Parker, 1 T. R. 287. 

(«) Chapman v. BeckingUm, 3 Q. B. 708. 

(/) Pemberton v. Oakes, 4 Ruas. 154. 

P.S. H 
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Where a bond, given for a firm of three, was 
expressed to cover also the defaults of the survivors 
or survivor of them, and of any future partners of 
them or either of them, it was held that defaults after 
the retirement of one of the original partners were not 
covered (g). 

In Backhouse v. HaU (fe), since the Mercantile Law 
Amendment Act, the guarantee was for advances to 
be made to " the firm of G. W. & W. J. Hall, ship- 
builders/* The business so described was really, as 
both plaintiff and defendant knew, carried on by 
S. Hall, E. Hall, and G. E. Moore. It was held that 
the mere use of the firm name in the guarantee did 
not show an intention that it should continue after a 
change in the then partners. But where a bond was 
conditioned for indemnifying certain plaintiffs against 
costs awarded to "the defendants," it was held that 
costs awarded to one defendant, the other having 
died, were covered by the words of the condition (i). 
Where a guarantee was to extend to all the engage- 
ments of C. to the obligee ** in trade and commerce,'* it 
was held in the Privy Council that it covered debts 
incurred after C. had taken in a partner (&)• Where a 
bond was given to the governors of an unincorporated 
society for due accounting by the collector of the 
society to the governors or their successors, it was 
held that defaults after the society had been incor- 
porated were not covered (I). 

Form of Where it is intended that a bond or guarantee 

iMtrument should continue to enure for the benefit of a firm, 

where intended 

to operate not- 

withstanding {g) University of Cambridge v. Baldwin^ 5 M. & W. 580. 

firm changes. (h) 6 B. & S. 507. 

(i) Kipling v. Turner, 5 B. & Aid. 261. 

{h) British Batik of N. America v. Ouvillier, 4 L. T. 159. The 
principal, who had tlieretofore carried on business with two others, 
of whom one was just dead and the other absent, apparently obtained 
the guarantee in order to proceed in the business. It seems to have 
been contemplated that he would or might have partners. Their lord- 
ships considered that the decisions upon firm changes had no bearing 
on the question in that case. 
(I) Dance v. Gfirdler, 1 B. & P. N. R. 34. 
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notwithstanding changes in its composition, this should 
not perhaps, as a point of form, be specified in that 
part of the instrument which describes the obligees or 
addressees of the guarantee, for these cannot be a 
shifting body {ni). But there is no objection to the 
persons to whom the debts secured shall be payable 
being a shifting body, and being so described in the 
condition of a bond or in the body of a guarantee; 
and the original obligees, or the survivor or his repre- 
sentatives, will be. trustees to enforce the bond or 
guarantee for the creditors for the time being (n). 
But a promissory note payable to order and deposited 
with a firm to secure a debt may of course, as a 
negotiable instrument, be enforced directly by the 
indorsees for the time being (o) ; but, if not indorsed, 
it should be sued upon by the original payees or the 
survivors of them(o). And it will be inferred that 
fiuch a note given to a; firm, upon the face of which 
the maker does not appear to be merely a surety, 
is intended to continue as security notwithstanding 
any changes in the firm (o). 

Where a bond was given to a railway company to Amalgamation 
secure the payment over of moneys to be received by ^y rtSST^ 
a, booking clerk at a station jointly used by that 
and two other railway companies for the three rail- 
ways, the surety was held bound for defaults after the 
company to which the bond had been given had been 
by statute amalgamated with one of the others under 
the name of the latter, the statute likewise trans- 
ferring the rights of action {p). So, where two railway 
companies were amalgamated by statute, which enacted 

(m) See Daiice v. GirdUr, 1 B. & P. N. R. 34, 40. A bond given 
to a firm by a firm name could be sued upon by those who were the 
members at the date of the bond. Moller v. Lambert^ 2 Camp. 548. 

(n) See ante, p. 92. The object of the parties is commonly 
attained by inserting a clause to the effect that the guarantee shall 
subsist notwithstanding changes in the parties secured. This in point 
of law operates on the theory explained in the text. 

(o) Pease v. Hirst, 10 B. & C. 122. 

(p) L. B. cfc S, C, R. V. Ooodvnn, 3 Exch. 320. 

H 2 
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that the new company should be entitled to enforce 
all the bonds, &c., belonging to the old, and should 
take over its staff, it was held that a surety for a clerk 
to one of the old companies was bound for defaults 
after the amalgamation, notwithstanding the increase 
of business (q). 

Older of Where a bond was given to overseers to secure the 

Inf ^tionoi *^tl^*^l execution of his office by an assistant-overseer, 
parties. who was bound to account for all moneys received by 

him, not to the overseers, but to the person or persons 
duly authorised to receive the same when required by 
the overseers or vestry, and the assistant-overseer was 
appointed an overseer by the justices, it was held that 
such appointment did not affect the liability of the 
surety, firstly, because the possibility that he might 
use his position to prevent the accounts being called 
for by the overseers was too remote ; and, secondly, 
because the change was made not by the obligees but 
the justices (r). 

(8) What Principal Liability is covered. 

General rule. A guarantee will only extend to a liability precisely 
answering the description contained in the guarantee (s). 
And the onus is upon the creditor to show that the 
surety consented to any alteration (t). But the surety 
can afterwards ratify his liability, though the principal 
contract has been varied or only partly performed (u). 
" It must always be recollected," said Lord Campbell 
in Blest v. Brown {x)^ "in what manner a surety 
becomes bound. You bind him to the letter of his 



(q) East Union R. Co. v. Cochrane, 9 Exch. 197. Cp. Wilson v. 
Craven, 8 M. & W. 684. 

(r) W<yrth v. Newton, 10 Exch. 247. 

(«) As to the effect of a recital in qualifying an undertaking in 
general terms, see ante, pp. 60, 90. 

(0 General Steam Navigation Co, v. RoU, 6 C. B. N. S. 660. 

lu) £z parte Ashwell, 2 Deac. k Ch. 281. Mayhem y. Crickett, 
2 Swanst. 186. 

(x) 4 De G. F. & J. 367, 376. And see Straton y. RastaU, 2 T. R. 
366, 370. Bacon y. Chesnsy, 1 Stark. 192. 
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engagement. Beyond the proper interpretation of 
that engagement you have no hold upon him. He 
receives no benefit and no consideration. He is bound, 
therefore, merely according to the proper meaning 
and effect of the written engagement that he entered 
into. If that written engagement be altered in a 
single line, no matter whether it be altered for his 
benefit, no matter whether the alteration be innocently 
made, he has a right to say, 'The contract is no 
longer that for which I engaged to be surety: you 
have put an end to the contract that I guaranteed, 
and my obligation, therefore, is at an end.' " 

With regard to alterations '' for the benefit " of the immaterial 
surety, the surety is not discharged by a change which ▼anations. 
is not contrary to any express stipulation, and could 
only operate for his benefit (y). So, if the creditor 
releases a portion of the principal debt, the surety 
remains liable for the remainder (^). So, where the 
change is in respect to a matter not reasonably capable 
of being considered by the surety, either from its 
bearing on the risk or in any other way, as of any 
importance whatever ; as where a bond was given for 
the good conduct of an engineer to be employed in 
India ''at a salary to commence from his embarkation 
at Southampton," and his employers sent him over- 
land, it was held that the surety was bound (a). But 
any change, either contrary to express stipulation or 
such as cannot plainly be seen without inquiry to be 
unsubstantial or necessarily beneficial to the surety (a 
question which would seem to be for the Court) (6), 
will discharge him whether in fact prejudiced or not (c). 

iy) Oeneral Steam Navigation Co, y. Bolt, 6 C. B. N. S. 550 at 
p. 575. Hdmu v. Drunskill, L. R. 3 Q. B. D. 495 at p. 507. 

(«) See ffollier v. £yre, 9 C. & F. 1 at p. 57. J/olmea v. BruntkiOy 
L. R. 8 Q. B. D. 495 at p. 507. 

(a) Eva'M Y. Earlty 10 Exch. 1. 

{b) Holmes v. Brunakill, L. R. 3 Q. B. D. 495. WhiUh^r v. BaU, 
5 B. & C. 269. 

(e) See Blest v. Broum, 4 De 6. F. k J. at p. 376. Oeneral Steam 
Jiavigatum Co, v. RoU, 6 C. B. 1^. S. at p. 575. Holmes v. BrimskUl, 
L. R. 3 Q. B. D. at p. 507. 
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So, where a surety gave a bond to secure the obligee 
being indemnified according to a deed providing for a 
partnership for five years between the obligee and the 
principal, and the partnership was not wound up at 
the end of the five years, but was continued, the 
surety was held to have been discharged (d). 

A guarantee given for the due performance of the 
duties of an office created by the law applies only so 
long as it remains the same office, though its tenure 
or duties are not recited in the guarantee (e), unless 
the guarantee is so expressed as to cover the office 
after the alteration (/). In 1709 it was held in 
Bartlett v. A.-G. (g) that a guarantee for a collector of 
customs did not extend to a new duty, afterwards 
imposed by statute, which the collector was by a new 
deputation appointed to collect. So a surety for a 
county court bailiff was held not liable after the duties 
of the office had been largely extended by legislation, 
even for defaults in the performance of duties which 
existed at the date of the bond (h). So a bond for the 
due performance of the duties of assistant-overseer, 
under 59 Geo. III. c. 12, s. 7, did not cover the default 
of the same person where his functions were subse- 
quently continued under 7 & 8 Vict. c. 101, s. 62 (t)- 
So, where a bond was given for faithful accounting by 
an overseer to be appointed by justices under statute 
upon a nomination, recited in the bond, by the inhabi- 
tants at a salary of £27, and the justices appointed 
him pursuant to a subsequent resolution of the 
inhabitants at i;85, it was held that this was not 



(d) Small V. Currie, 5 De G. M. & G. 141. 

(c) Ostoald V. Mayor of Berwick-upmv- Tweed, 5 H. L. C. 856, 866. 
S. (7. 1 E. & B. 296, 8 E. & B. 658. Pyhua v. Gibh, 6 E. & B. 902. 
And see Wardens of St. Saviour's, Souihwark v. Bostock, 2 B. & P. 
N. R. 175. Hassell v. Long, 2 M. & S. 363. 

(/) Oswald V. Mayor of Berwick-upon-Tweed^ 1 £. & B. 295, 
3 £. & B. 653, 5 H. L. C. 856. 

(a) Parker 277. Cp. Skilled v. FletOun-, L. R. 1 C. P. 217, 2 C. P. 
469, po^, p. 107. 

(A) Pybxis V. Qibh, 6 E. & B. 902. 

ii) Mailing Union v. OraJiam, L. R. 6 C. P. 201. 
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covered by the bond(fc). And where the bond was 
given for the honesty of an agent at a yearly salary of 
ilOO, it was held not to cover his default after his 
remuneration had been altered to a commission which 
worked out at more than £100 a year (Z). However, 
where a surety bond for an officer was expressed to 
extend to any " annual or other future election/* it was 
held that it applied after the office, which was annual 
at the date of the bond, had been made by Act of 
Parliament tenable only during pleasure (m). 

A mere reduction in the salary of an officer whose 
office is created by law, accompanied by a reduction of 
the duties performance of which is guaranteed, the 
office itself remaining the same, will not put an end 
to a guarantee in which the salary is not referred to (n). 
And where a bond was given for a collector of rates 
for a parish generally, the surety was not liberated 
because the class of rates assigned to that collector to 
collect had been changed (o). 

Sureties for an officer will only be responsible for Defaults must 
defaults in the duties of the office. So sureties for the I?!i^i^® ,^ «f 

pertormance ot 

due accounting by a collector of rates or taxes are not the duties 
liable for moneys which have been collected illegally g"*"^'^*®®^*- 
as such rates or taxes (^). But it will always be a 
question upon the construction of the contract, whether 
the money in the hands of the collector has been 
collected, even if not quite regularly, in such a way as 
was contemplated by the surety {q) ; and if so, unless 
perhaps where the collection has been quite illegal, 
and the employers of the collector could not enforce 

(k) Holland v. Lea, 9 Exch. 430. 

(0 N. W. R, Co, V. Whinray, 10 Exch. 77. 

(m) Oswald v. Mayor of Bertvick-upon- Tweed, 1 £. & B. 295, 
3 K & B. 663, 5 H. L. C. 856. 

(n) Frank v. Edwards, 8 Exch. 214. But see Holmes v. Brunakill, 
L. R. 3 Q. B. D. 495. 

(o) Portsea Island Union v. WhUlier, 2 E. & E. 756. 

( ji) Nares v. Bowles, 14 East 610. Webb v. James, 7 M. & W. 
279, 287. Kepp v. WiggeU, 10 C. B. 85. But cp. Mayor of Durham 
V. Fowler, L. K. 22 Q. B. D. 394. 

{q) Mayor of Dwrham v. F(mler, L. R. 22 Q. B. D. 894, 415. 
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payment over by him to them (r), the sureties would be 
liable. Where a banker's clerk was sent eleven miles 
in the country to fetch money from a customer and 
lost the money, it was held that the guarantor for the 
clerk was responsible, though it was not customary for 
bankers to send a clerk to fetch money as mentioned («). 

Where the guarantee is for the performance of duties 
other than those of an office, the principal liability 
must answer to the guarantee in character, in extent, 
and in respect of the circumstances out of which it 
arises. Thus a guarantee for the price of goods to be 
sold will not cover the amount of bills on third persons, 
transferred without indorsement in exchange for goods 
supplied, there being a distinction between payment 
for goods by bills and transferring bills by way of 
discounting (f). A surety on a replevin bond (the con- 
dition of which is that the tenant shall prosecute his 
action for the taking of the distress, and, if unsuccess- 
ful, return the things distrained) cannot be made 
liable for the amount of rent found due to the landlord 
by an arbitrator to whom the action had been referred 
by a judge's order expressing that the bond should 
stand as security for the award (u). Where a surety 
gave a bond conditioned for payment of bills of 
exchange, if returned from abroad protested for non- 
payment, he was held not hable where they had been 
returned protested for non-acceptance, under circum- 
stances where they might have been protested for 
non-payment (x). 

With regard to the extent of the principal contract, 
in Whitcher v. Hall (y), a leading case on this point, 



(r) See Nares v. Bowles, li East 510. 

(5) Melville v. Doidge, 6 C. B. 450. 

(t) Evans v. Whyh, 5 Bing. 486. 

(m) Archer v. Hall, 4 Biug. 464, following Boumaker v. Moore, 
3 Price 214, 7 Price 228. 

(x) Campbell v. tVench, 6 T, R. 200 ; reversing the decision in C. P., 
2 H. Bl. 168. 

iy) 5 B. & C. 269. 
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where the surety guaranteed rent payable for the milk- 
ing of thirty cows, and the lessor by agreement with 
the lessee let him have thirty-two for a short time and 
twenty-eight for another Bhort time, which was found 
to make no difference to the profits, the surety was 
held not liable, it being a contract for thirty, neither 
more nor less. Where an Act of Parliament authorised 
the abandonment of part of a railway undertaking, 
deviations in the route, and an increase of capital, it was 
held, in a question between the vendor and purchaser 
of lands which had belonged to a surety in a bond 
given to the Crown, conditioned for the completion of 
the undertaking as originally authorised, that the 
surety (and consequently the land) was discharged (z). 
So a surety for the payment of instalments under a 
hire-purchase agreement was held not liable after the 
lessor had seized the goods for default in paying such 
instalments (a). 

A guarantee for payment of a bill of £500 will 
apparently only cover a bill for that amount exactly (6). 
Bui where the contract was, ** I hereby guarantee the 
payment by F. of two bills you intend to renew for him, 
(Me for Jt'1,048 10s. 5d. and the other for £462 6s. 6d!., 
due respectively on the 28th instant and 4th proximo," 
it was held by the Court of Appeal, reversing North, J., 
that the guarantee was substantially for the debt and 
covered two bills drawn in place of the old bills for 
£1,025 6s. lid. and £485 10«. respectively, though they 
also differed from the former bills in parties and in 
length of currency (c). 

A guarantee for a debt of a certain amount will Gaarantoes for 
cover that amount though more is incurred, unless (^ounta. 
this is contrary to express stipulation. If there is a 

(s) Finch V. Jtikes, W. N. (1877) p. 211. 
(a) Uewiatni v. Rkketts, 63 L. J. Q. B. 711. 
(6) Phillipa v. Astling, 2 Taunt. 206. 

(c) Barber v. Machrell, 67 L. T. 108, Q^ L. T. 29, 40 W. R. 618, 
41 W. R. 341. 
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guarantee for " ^6500, say a bill," and a bill for more 
is given, it seems it would be a question of degree 
whether the excess would prevent the accommodation 
given up to £500 answering the description (d). 

A guarantee for advances ** not exceeding " a certain 
sum is construed as merely limiting the liability of the 
surety to that amount, and not, unless it clearly appears 
to be the intention, as making the liability conditional 
upon the debtor's liability being limited to that sum (e). 
And this construction has been adopted even where 
grammatically the limit seems imposed, not upon the 
liability, but upon the advance (/). So a bond to 
brewers conditioned to be void if the principal, a 
publican, from time to time should pay the obUgees for 
all ale, &c., which he should from time to time have 
had from them, to an amount not exceeding JE50, before 
he should have a fresh supply, was held to cover the 
debt of the publican, although a fresh supply was 
granted in spite of there being already an outstanding 
indebtedness of £50 (g). 

Permitting the principal to incur other liabilities to 
the creditor beyond and separable from the liability 
guaranteed does not affect the guarantee as to the 
last-named liability. Thus an ofiSce does not cease to 
be within the guarantee merely because the oflBcer 
is allowed to contract other liabilities towards his 
employers, unless this is contrary to stipulation or 
amounts to the substitution of a new oflfice for that which 
the surety had in view (Ji). In Bonar v. Macdonald{i), 



{d) See Phillips v. Astling, 2 Taunt. 206. Cp. the point argued 
but not decided, in Pickles v. Thomtan, 33 L. T. 668. 

{e) See Ex parte Rushfcrrth, 10 Ves. 409 ; PaUtf v. Field, 12 Ves. 
435 ; Parker v. Wise, 6 M. & S. 239 ; Seller v. Jmies, 16 M. & W. 
112 ; Gee v. Pack, 33 L. J. Q. B. 49 ; Backhtmse v. Ball, 6 B. & S. 
507 ; Gordon v. Bae, 8 E. & B. 1065 ; Laurie v. Scholefield, L. R. 
4 C. P. 622. 

(/) Laurie v. Scholefield, L. R. 4 C. P. 622. 

{g) Seller v. Jones, 16 M. & W. 112. 

\h) Cp., in addition to the cases cited on this point, Eyre v. Everett, 
2 Russ. 381. 

(i) 3 H. L. C. 226. 
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where a bond was given for the good conduct of a 
bank official, who joined in the bond and undertook not 
to become connected with any trade or co-partnery, 
and afterwards without communication with the surety 
the official received a rise of salary and became liable 
for one-fourth of losses on discounts, it was held in the 
House of Lords, on appeal from Scotland, that the bond 
could not be enforced, even to make good defaults in 
the course of the original duties of the official, on the 
ground that there had been an essential change in the 
principal obligation. Following this decision, it was 
held in Pybus v. Gibb (k) that a surety for a County 
Court High Bailiff was not liable after the duties had 
been largely extended by legislation, even for defaults 
in the performance of duties which existed at the date ' 
of the bond. The ground of the decision was that the 
office was no longer the office mentioned in the bond. 
Coleridge, J., however, seems to suggest that the mere 
fact of the person to whom a guarantee is given, 
putting collateral liabilities upon the person for whom 
the guarantee is given, operates as a discharge to the 
surety, because his risks are thereby increased (Z) . The 
dictum, if it means this, was however disapproved in 
SkUlett V. Fletcher (7?i), where Bonar v. Macdonald (n) 
is explained as turning on the stipulation that there 
should be no such collateral liabiUties (o), and where 
Pybus V. Gibb is supported on the ground that the office 
which the parties had in view had been changed. 

In SkiUett v. Fletcher (m) the bond was for the due 
performance of his duties by a collector of poor rates 
and of sewers rates, and was to remain valid if either 
office was held separately, the breach assigned being 



{k) 6 E. & B. 902. 

{1} Ibid, at p. 914. 

(m) L. R. 1 C. P. 217, 2 C. P. 469. 

(n) 3 H. L. C. 226. 

(o) From Lord Cottenham's opinion, which was adopted by the 
House, this stipulation seems to have been in wider terms than appears 
from the statement at the commencement of the report. 
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default in both capacities. It was held no defence that 
by Act of Parliament a main drainage rate had been 
created, of which he had also been appointed collector, 
and that the sewers rate, though not changed in nature, 
had been increased by further charges upon it (p). So 
a guarantee for the faithful service of a clerk will not 
be put an end to by a mere extension of the business 
of his employer (q). 

The transaction The question whether a given liability is covered 
the i^brnt^^ ^y * given guarantee must not be considered merely 
gnaranteedis with reference to the extent and incidents of the 
tospnng. liability itself, which is imposed upon the principal. 
It is also necessary that the transaction as a whole 
out of which it springs should be such as was con- 
templated by the surety. A very strong instance of 
this is Blest v. Brown (?•). In that case the defendant 
had given a bond, reciting that M. had entered into a 
contract with the Government for the supply of a 
certain quantity of bread, and had applied to the 
obligees to supply him with flour ** to enable him to 
carry out such contract," which the obligees had agreed 
to do, and conditioned for the payment of the price of 
** the flour so supplied as aforesaid." It turned out 
that the flour, which was supplied in good faith (as 
the Lord Chancellor found) to the order of the con- 
tractor, did not comply with the requirements of the 
Government contract. The surety was held not 
liable, because the vendor was by the terms of the 
bond bound to know (whether in fact he did or did 
not know) what those requirements were («). But 
where the defendant guaranteed to the plaintiffs, a 
firm in New York, acceptance and payment of any 

(;>) See also Worth v. Newton, 10 Exch. 247. Cp. BartleU v. A,'0., 
Parker 277; anU^ p. 102. 

(q) See L. B, db S, C. R. Co, v. Goodwin, 8 Exch. 320, 331. And 
cp. East Union R. Co, v. Cochrane, 9 Exch. 197. 

Ir) 4 De G. F. & J. 367. 

m If the Government had waived the inferiority, tlie surety 
might have been liable. See OasCler v. Pound, 7 L. T. 852, post, 
p. 111. 



OUABANTEBS — LIABILITY COVERED. 109 

bills, to be drawn on him on his account by his agent 
in Charlestown, which the plaintiff should discount, 
it was held that the plaintiffs were justified in dis- 
counting any bill drawn by the agent on the defen- 
dant, and represented by the agent to be on defendant's 
account, and could recover against the defendant in 
respect of every such bill, whether in fact drawn on 
his account or not {t). 

In Squire v. Whitton {u) a lady executed a bond (in 
blank, and therefore invalid as a bond) conditioned to 
secure a " loan." The real transaction, however, was 
that the obligee permitted the so-called borrower to 
realise for his own use funds of a trust under which 
the obligee and his wife (who concurred in the arrange- 
ment) were beneficiaries. The Court of Chancery 
and the House of Lords refused to give effect to the 
imperfect bond in order to cover such a transaction. 
And where a promissory note was given by a lady to 
secure the floating balance on a bank account, and 
the bank, after so treating it for three years, upon the 
eve of the marriage of the lady, in order to make the 
note " a tangible security " and without apparently 
consulting the principal, placed £500 to his credit so 
as " to have it on the pass-book before the marriage," 
Lord Langdale said he would, had it been necessary, 
have held the surety discharged upon the ground 
that this was not carrying out the transaction agreed 
upon {x). 

Where a surety joined in a deed, whereby the 
principal covenanted to repay to A. all that A. might 
pay to B., the deed reciting that A. was under a 
liability to B., the surety was held not to be bound 
upon it turning out that A. was not in fact liable 
to B. (y). 

(t) Ogden v. Aapinall, 7 D. & R. 637. 

(u) 1 H. L. C. 383. 

(x) Archer v. ffudsorif 7 Beav. 661. 

(y) Lake v. BruiUm, 18 Beav. 34, 8 De 6. M. & 0. 440. 
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The principal It is essential that the principal should get the 
fuif benefit ^^^ ^^^^ benefit to procure which the surety intervened ; 
stipulated for. otherwise the surety will not be bound. Thus where 
the debt guaranteed was to be incurred in considera- 
tion of the conveyance of property subject to specified 
incumbrances, and there was another incumbrance 
unknown to the surety and forgotten by the creditor, 
the surety was relieved (z). Where, in consideration 
that the plaintiffs would give up to W. Y. certain goods 
upon which they had a lien, and would take his 
acceptance for £140, the defendant guaranteed due 
payment of such acceptance, it was held that the 
plaintiffs could not recover anything, if they only gave 
up the goods on receiving acceptances for ^145 {a). 

Where the guarantee was in consideration of a 
bank " lending " the principal the sum of £1,000 for 
seven days from the date of the guarantee, and the 
bank, without placing £1,000 to his credit, merely 
honoured cheques upon his current account, which did 
not create an overdraft of £1,000 within the seven 
days, it was held that the surety was not liable (fe). 
Where again a surety joined in a promissory note 
" for value received by a draft at three months' date," 
and the creditor advanced cash, the surety was held 
not liable, though no demand was made upon him till 
after the three months (c). On the other hand, a 
guarantee for " advances " to be made by a bank has 
been held in Ireland to include sums placed to the 
credit of the principal in respect of bills and notes 
discounted (d). 

Where the defendant gave a continuing guarantee 
for the price of goods to be supplied, and after goods 
had been supplied the purchasers being in diflSculties 

iz) Willis V. TFillis, 17 Sim. 218. 
a) Pickles v. ThomUm, 33 L. T. 658. 
bS Burton v. Oray, L. R. 8 Ch. 932. 
c) Bacon v. Chesney, 1 Stark. 192. Bonser v. Coar, 6 Beav. 110. 
rf) Orcbhame v. Orahamc, 19 L. R. Jr. 249. 



GUARANTEES — LIABILITY COVERED. Ill 

called their creditors together, who agreed to continue 
to supply goods against cash which was to be applied 
to the existing debts till they were satisfied, it was 
held that the guarantee did not cover the price of the 
goods supplied by the plaintiffs on these terms (e). 
So in Pidcock v. Bishop (/), where a surety guaranteed 
payment for iron to be supplied to the principal, but it 
had been secretly arranged that IDs. per ton was to be 
added to the price of each consignment, and was to go 
in liquidation of an old debt, a verdict for the plaintiff 
creditor was set aside and a nonsuit entered. 

Where a guarantee was given for the price of goods 
to be supplied to a Government contractor, and the 
goods were not supplied in time, but the Government 
waived the consequent delay and the contractor 
accepted the goods, the surety was held bound for 
the full price of the goods, though it was alleged that 
a specially high price had been given by the contractor 
owing to the short time allowed for the supply (g). 

Where, in compliance with an order giving con- 
ditional leave to defend, two sureties became bound 
for the amount which should be recovered from the 
defendant in the action, and upon the bankruptcy of 
one of the sureties an order was made, without notice 
to the other surety, that further security should be 
found, or in default that judgment should be entered 
for the plaintiff, and no further security being found 
judgment was entered without a trial, it was held that 
the other surety was discharged (h). So where judg- 
ment was entered by consent for an amount to be paid 
by instalments (i). 

Where the terms of the principal contract are not Variation of 
set forth in the bond or guarantee of the surety, the ^™i^i 

luibility not set 

(e) Bastow v. BenneU, 3 Camp. 220. ^^^^ '^ 

(f) 3 B. & C. 605. guarantee, 
(gr) Oastler v. Paundy 7 L. T. 852. 

(h) Luning v. Milton, 7 Times L. R. 12. 
(i) TcUum V. £van8, 64 L. T. 336. 
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rule is laid down in Holmes v. BrunskiU {k) that a 
material variation in that contract will discharge the 
surety — a material variation meaning for this purpose 
any variation which cannot be seen without inquiry 
to be unsubstantial, or one that cannot be otherwise 
than beneficial to the surety (A;)- If this is not self, 
evident, no inquiry as to the materiality of the 
variation will be entered on {k). 

In Calvert v, London Dock Co. (J) a bond had been 
given for the performance of the ''promises and agree- 
ments " in a contract for works " which on the part of 
the contractor were or ought to be performed, accord- 
ing to the true intent and meaning of the contract." 
The contractee advanced to the principal the retention 
money provided for by the contract, and the obligor 
was held discharged in equity, though at law it had 
been held that he was liable for nominal damages, 
the condition of the bond not having been per- 
formed (m). 

In Sanderson v. Aston (n) the guarantee was for the 
good conduct of a servant, and the plea material for 
the present purpose alleged that the engagement of 
the latter had been altered by being made terminable 
on three months' instead of one month's notice. The 
term as to notice had not been made part of the surety's 
contract. The Court held that the surety was not 
discharged, the change being neither a breach of any 
condition in the guarantee nor material (o). The 
latter finding seems to have meant that the engage- 
ment of the surety would remain, notwithstanding the 
alteration, terminable by one month's notice to the 
servant. So that the alteration could produce no 



(k) L. R. 3 Q. B. D. at p. 505. And see per Cockbum, C.J., in 
General Steam Navigation Co. v. RoU, 6 C. B.N. S. at p. 575. 
(l) 2 Keen 638. 

(m) Warre v. Calvert, 7 A. & E. 143. 
in) L. R. 8 Ex. 73. 
(o) Cp., however, Nicolson v. Burt, 1882, 10 R. 121 (Scotland). 
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eflfect on the surety's position (p). If, however, it was 
meant (as the language held by Pollock, B., seems to 
imply) that the surety is not discharged if, though 
the change was capable of operating disadvantageously 
on the surety's position, the Court are of opinion that 
he is not injured in fact, such a doctrine was dis- 
approved in Holmes v. Brunskilliq), and is not to be 
regarded as law. 

In Holmes v. Brunskill {q) the guarantee was to 
secure the re-delivery of a flock of sheep, let with 
a farm called Eiggindale. The landlor.d afterwards 
accepted a surrender of one field and made a small 
reduction in rent. The jury found that the variation 
was not material. In the Court of Appeal it was held 
that, though the tenancy was not a new one, but still 
the tenancy which had subsisted when the bond was 
given, nevertheless the surety was discharged on the 
ground that the alteration was not one which could 
be said, without inquiry, to be incapable of prejudicing 
the surety, and that the question of its materiality 
in fact could not be litigated. Brett, L.J., however, 
dissented from this judgment, holding that the change, 
when not violating a specific condition of the surety's 
contract, must be proved to be material. 

The application of the rule in Holmes v. BrunskiU (q) AppUcation of 
presents no difficulty where, as in that case, in Calvert ^^J^^^^jg 
V. London Dock Co. (r), and in Sanderson v. Aston (s), for liability 
the guarantee, though in general terms, was given ^^'^^"J^ 
with reference to a principal contract then already not precisely 
negotiated, of the existence of which (though not*^^^^®^' 
perhaps of its exact terms) the surety was aware (0* 
It would apply also, it is submitted, to cases where 

(p) See per Pigot, B., L. R. 8 Ex. at p. 78. This is not the only 
point, however. The surety might thins a servant with a less secure 
tenure would be more scrupulous in performing his duty. 

{q) L. B. 3 Q. B. D. 495. 

(r) 2 Keen 638. 

W L. R. 8 Ex. 73. 

(t) But see NicoUcm v. Burt, 1882, 10 R. 121 (Scotknd). 

P.S. I 
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the creditor alters in any material particular liabilities 
actually incurred by the principal debtor, and covered 
by an antecedent general guarantee, even though the 
alteration would leave the liability such as, if incurred 
in that form in the first instance, would have been 
covered by the guarantee {u). 

But where a guarantee is given in general terms 
to cover the liabilities which are to result from a future 
course of dealing generically specified in the guarantee, 
the creditor can vary the course of dealing under 
which successive liabilities arise, so long as the course 
of dealing continues to be of a character coming within 
the scope of the guarantee, and no change is made in 
the terms of any liability after it is actually incurred 
and the guarantee has attached to it (x). If a course 

(u) The authorities are, perhaps, indistinct upon this point. It is 
established that the surety is discharged if the creditor interferes with 
the "principal obligation, performance of which is guaranteed." (See 
JFard v. Nat-ioncU Hank of Ncxo Zealand, L. R. 8 A. C. 755, 763. 
Taylor v. BajUc of New South Wales, L. R. 11 A. C. 596» 608, post, 
p. 271 . ) But this might be taken to refer only to a principal obligation 
existing or provisionally arranged before the guarantee is entered into, 
which might be saic^ to be specifically guaranteed, and the terms of 
which, so far as they can affect the surety, might be considered as 
incorporated in the guarantee (cp. post, p. 250). Guarantees to cover 
transactions entirely in the future, and which permit to the creditor 
some latitude as to the exact terms on which those transactions shall 
be arranged, might be treated as standing on a somewhat different 
footing. It is submitted, however, that the moment the principal comes 
under any liabilitv to the creditor to which the guarantee attaches, 
the surety acquires an interest in every term of that liability, and that 
the creditor has no authority to modify it, even though he would in the 
first instance have been within his rights if he had taken it in another 
form. So much, at any rate, seems warranted by the principle upon 
which a surety has a vested interest in all collateral securities which 
the creditor may have taken for the debt, even though he was under 
no obligation to obtain them, and even though the surety is ignorant 
of their havinir been taken, and has not intervened to pay the debt 
and claim the benefit of them (see post, pp. 196, 197). In such case^ 
the surety is entitled to relief by way of compensation for the actual 
loss suffered by him, if such securities are interfered with by the 
creditor ; and the question raised in the text seems to be reduced to 
this, whether the surety under the circumstances there stated is 
entitled to any relief beyond such damage as he can show himself to 
have suffered by the alteration. It is submitted that he cannot be 
compensated in that way when it is the principal obligation itself, and 
not a mere collateral advantage, that has been interfered with. 

(a;) Steivart v. McKean, 10 Exch. 675. And see the Scotch cases, 
Ellice V. Finlayscm, 1832, 10 S. 345; Stewart y, Brovm, 1871, 9 R. 763 ; 
Nicolsonv, Burt 1?92, 1^ R. 121. 
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of dealing other than that subsequently adopted had 
been arranged between the principals at the date of 
the guarantee, this will not cause the surety to be 
discharged by the alteration, unless at the time of the 
giving of the guarantee the surety knew that some 
arrangement existed, so that the liabilities to arise out 
of such arrangement, whatever it might be (and no 
other), were really the subject-matter of the gua- 
rantee (if). In Stewart v. McKean {y) a guarantee was 
given simply for W. M.'s "intromissions as agent," 
intromission being a Scotch term signifying dealings 
by an agent with stock and cash, for which he is 
accountable. At the time when the guarantee was 
given a course of dealing had been arranged by which 
the agent was to account monthly; but the surety 
was unaware that any arrangement had been made 
at the date of the guarantee, and knew nothing and 
never asked about the manner in which the principal 
was to account, nor the nature of his employment. At 
first the agent accounted monthly, then every six 
months, but afterwards it was arranged that he should 
give promissory notes at four months, which often 
largely exceeded the amount for which he had to 
account, and the employers discounted the notes, and 
when they became due, furnished the agent with cash 
to the extent by which the amount for which he was 
then accountable fell short of the amount of the 
note. The result was that the agent accounted monthly 
instead of every six months ; and, on the other hand, 
the employers obtained accommodation from him, for 
which they paid him commission. Upon a special 
case, leaving it open to raise any point which the facts 
would support, it was held by the majority of the Court 
of Exchequer that, the mode of accounting being left 
open by the surety, he was liable. Pollock, C.B., dis- 
sented, on the ground that the position of the principal 
was not such as could have been contemplated by 

(y) Stewart v. McKean, 10 Exch. Q75, See per Parke, B., at p. 690. 

I 2 
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the surety when he guaranteed his intromissions '' as 
agent." 

Variation of Where the guarantee extends to several distinct 
dirtinct'*^^'*^ debts, dutics, or obligations, a variation in the nature 
obligations of onc of them not capable of affecting the position of 
the surety with respect to the other or others will not 
discharge him as to that other or others (z). 



guaranteed. 



Assent ol 
Boiety to 
yariation. 



A surety will not be discharged by a variation to 
which the creditor (on whom the onus lies) can show 
he assented (a). This, however, must be an assent to 
a transaction between the creditor and the principal 
which the surety knows to be a variation of the 
contract; he is not put upon inquiry as to every 
transaction he hears of, so as to ascertain whether it 
is a variation of the contract (fc). So a surety for a 
contractor was released by the advance of the retention- 
money, notwithstanding that he knew of payments 
which had been made (though he did not know they 
represented advances in variation of the contract), and 
notwithstanding that some of the money had come 
into his own pocket, being paid over to him by the 
contractor in respect of independent accounts pending 
between them (c). Where the surety takes any active 
part in the transaction constituting the variation, he 
is clearly not discharged; as where solicitors, who 
were sureties, prepared documents referable to the 
variation (d). And so, no doubt, if the surety permits 
the creditor to think he has assented (e). But mere 
knowledge by the surety of an intended variation, 
against which he does not protest, is not the equivalent 



(z) Bingham v. Corbett, 84 L. J. Q. B. 37. 
L. R. 1 C. P. 217, 2 C. P. 469. ffarrison v. Se\ 



SkilUU V. Fletcher, 
mour, L. R. 1 C. P. 
618. Civydm Oas Co. v. Dickins(m, L. R. 1 C. P. D. 707, 2 C. P. D. 
46. See also Davies v. Stainbank, 6 De G. M. k G. 679, 689. Cp. Byre 
V. Bartrop, 8 Madd. 221 ; Polak v. Everett, L. R. 1 Q. B. D. 669. 
(a) General Steam Navigation Co. v. Bolt, 6 0. B. N. S. 550. 
(6) IHd. 

(c) Ibid. Cp. EnHght v. Falvey, 4 L. R. Ir. 397. 

(d) Woodcock V. Oxford <fe Worcester B. Co., 1 Drew. 521. 
(c) See HoUier v. Eyre, 9 C. & F. at p. 52. 
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of assenty nor is the surety bound to warn the creditor 
against carrying it out (/). 

A surety is not discharged by a variation to which Aaaent bj 
he assents afterwards, even though there may be no ^^ ^wout 
fresh consideration for the assent (g). But it is appre- consideration, 
hended that assent, whether previous or subsequent 
to a variation, only renders the surety liable for the 
contract as varied, where it remains a contract within 
the general purview of the original guarantee, and the 
assent can operate as the waiver of something in the 
nature of a condition, or of an equitable claim to the 
cancellation of a security whose express terms cover 
the contract as varied (h). If a new contract is to be 
secured, there must be a new guarantee (t). 



(9) With what Amount the Surety is chargeable. 

The surety can only be made liable for the amount Amoimt owing 
which the principal owes in respect of the debt secured. ^^ P™ciP»L 
80, if a promissory note is given to secure advances, it 
cannot be put in suit against either party to it, whether 
principal or surety, for more than the amount actually 
advanced (fc). So, too, if one person accepts or indorses 
a bill to secure the debt of another to the drawer or 
indorsee, the latter can only sue him for the amount 
of the debt (Q. And if a promissory note is given to 
secure a proportion of an advance to be made, and 
only part of that advance is given, his note will in 



(/) Polak V. EvereU, L. R. 1 Q. B. D. 669, 678. 

Of) Mayhew v. OrickeU, 2 Swanst. 185. Smith v. fFinUr, 4 M. & W. 
454. 

{h) AU the cases come under ono or other of these heads. General 
Steam Navigation Co, v. JloU, 6 0. B. N. S. 550, under the former : 
and Hollier v. £yre, 9 C. & F. 1 ; Woodcock v. Oxford <fc WorceOer J2., 
1 Drew. 521 ; Mayhew v. Crickett, 2 Swanst 185 ; and S7nith v. 
Winter, 4 M. & W. 454, under the latter. 

(i) See Pybus v. Oibb, 6 E. & B. 902, per Lord Campbell, C. J., at 
p. 911. Cp. Kitson v. Julian, 4 £. & B. 854 ; Leathley v. Spyer, 
1. E. 5 C. P. 595. 

(Jc) Hartland v. Jukes, 1 H. & C. 667. 

il) Ex parte Header, Buck 381. 
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equity be available to the creditor only to secure a 
similar proportion of the credit actually given, even 
though the amount owing be more than the ex facie 
amount of the note {m). 

t'**^S^^ In the common case of an accommodation bill (that 
is to say, a bill drawn, accepted, or indorsed, without 
consideration, in order to enable the party accom- 
modated to raise money on it, and upon the terms 
that he provides for it at maturity) (n), a holder who 
has made advances upon it, without discounting it 
outright, with or without notice, can recover no more 
than the amount of the advances (o) ; although, if the 
accommodation party is bankrupt, the holder, if he 
took without notice, can prove for the full amount 
and take dividends to the extent of his advances (p). 
This rule applies where the bill has been indorsed to 
the creditor as security for a debt, and rests upon the 
principle that the excess would be recovered only 
for the indorser or depositor, who, as the party 
accommodated, would have no right to recover any- 
thing iq). 



Payment by 
the principal. 



The surety is, of course, not liable if the principal 
has paid the guaranteed debt, nor, if part has been 
paid, for more than the amount unpaid. It would be 
beyond the scope of this work to examine the law as 
to what constitutes a valid payment, the question in 



(m) MayhAW v. Crtcketi, 2 Swanst. 185. 

(n) See Bills of Exchange Act, 1882, s. 28 ; Byles on Bills (15th 
ed.) p. 150 ; Bagnall v. Andrews, 7 Bing. 217 ; In re Overend, 
Oumey d: Co., Ex parte Sxcan, L. R. 6 Eq. 344, 856. 

(o) Wiffen v. Roberts^ 1 Esp. 261. SmUh v. Knox, 8 Esp. 47. 
Charles v. Marsden, 1 Taunt. 224. Simpson v. Clarke, 2 C. M. & R. 
342. Ex parte Newton, L. R. 16 Ch. D. 330. It is no defence to an 
action upon an accommodation bill, as defined above, that the holder 
had notice that the defendant put his name to it without consideration 
(Bills of Exchange Act, 1882, & 28 (2), and above cases) ; nor that it 
was negotiated when overdue, unless the negotiation was a fraud 
upon tlie accommodation party. Charles v. Marsden, 1 Taunt. 224. 
Sturtevant v. Ford, 4 M. & Gr. 101. In re Overend, Oumey <fc Co., 
Ex parte Swan, L. R. 6 Eq. 344, 858. 

{p) Ex parte Newton, L. R. 16 Cli. D. 330. 

Iq) Ibid, at p. 336. 
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each case being in no way affected by the circumstance 
that there is a surety for the debt (r). 

Where the condition of a surety's bond was that the 
treasurer of a union (or banker) should "honestly, 
diligently and faithfully perform and discharge the 
duties of his office/' one such duty being to pay out of 
any money of the guardians in his hands all orders 
drawn upon him, and the treasurer paid an order with 
his own notes, which the plaintiffs accepted, and at 
the time of the banker stopping payment still held, 
the surety was held not liable on the ground that the 
case came within the principle whereby a bank note, 
taken for a debt at the time of the transaction which 
gives rise to it, is taken at the peril of the taker («) ; 
and that the circumstance that the person paying was 
also the maker made no difference (t). And even if a 
creditor takes a bank note for a pre-existing guaranteed 
debt, so that it would not pi-wid facie, according to 
the above rule, be taken at his peril ; still, if he 
neglects tj present it, he makes it his own, and the 
liability of the surety is extinguished, even though 
the debtor be himself the maker of the note (Q. And 
so, too, if in the placd of cash the creditor takes 
for his own convenience a draft payable at another 
place {t). If the creditor takes a bill or note for the 
debt, not being by express understanding or by the 
operation of the rules just mentioned a satisfaction of 
the debt, a surety (apart from any effect which the 
transaction may have as a giving of time) (r) remains 
liable in the event of the bill being dishonoured, the 
giving of the bill being conditional payment only {x). 
And where a bond was given to secure payment for 



(r) See CUy Discount Bank v. McLean, L. R. 9 C. P. at p. 698 ; 
Chiardians of Lichfield Union v. Orcene, 1 H. & N. 884. 

(«) Camidge v. Allenby, 6 B. & C. 373. 

\t) Cfuardiana of Lichfield Union v. Greene, 1 H. & N. 884. 

(v) ^eepost, p. 244. 

{x) See BtUhaw v. Bush, 11 C. B. 191. BoUoniUy x. NuUall, 
5 C. B. N. S. 122. Keay v. Fenv;idc, L. R. 1 C. P. D. 745. 
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Payment by 
co-smedes. 



Payment 
Toidable as 
fraadnlent 
preference. 



Appropriation 
of payments. 



goods to be supplied at the expiration of the usual 
period of credit, and the purchaser gave a bill which 
was dishonoured, whereupon the creditor gave him the 
money to take up the bill, calling it a loan, it was held 
that in substance it was not a loan, but that the goods 
had never been paid for, and that the surety was liable (y) . 

With regard to payments by co-sureties, a deposit of 
money by some of a number of sureties to a suspense 
account with the creditor, as security for payment by 
those sureties of the amount deposited, beyond which 
they are not to be liable, the remedies against other 
sureties being reserved, is not a payment in relief of 
another surety not a party to the arrangement (z). 

If a payment received by the creditor from the 
principal is afterwards, upon the bankruptcy of the 
principal, adjudged a fraudulent preference, and has 
to be restored to the estate by the creditor, the surety 
is liable for the amount (a) where the creditor was not 
a party to the fraudulent preference. There has been 
no valid payment, and the creditor has not done 
anything to discharge the surety upon equitable 
grounds (b). In such a case the decision as between 
the creditor and the trustee of the bankrupt's estate, 
though admissible in evidence as between the creditor 
and the surety, is not binding upon the surety, but 
the creditor must prove in the action against the latter 
that the payment was a fraudulent preference (c). 

The question whether payments made by the prin- 
cipal debtor, not beiug dividends in his bankruptcy, 
are to be appropriated in discharge or reduction of the 
guaranteed or some other indebtedness, is one which, 
in the absence of special agreement between the 
creditor and the surety, must be determined as if it 



R. [1898] 
V. Cooke, 



iy) Davey v. Fhelps, 2 M. & Gr. 300. 

(2) Commercial Bank of Australia v. Official Aasignu^ L. 
A. C. 181. 

(a) PrUchard v. Hitchcock, 6 M. & Gr. 151. PeUy 
L. R. 6 Q. B. 790. 

(h) PeUy V. Cooke, L. R. 6 Q. B. 790. 

(c) PrUchard r. Hitchcock, 6 M. k Gr. 151. 
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arose merely between the creditor and the' principal 
debtor (d), a surety having no right of his own to 
dictate either to the creditor or the debtor how pay- 
ments made by the latter are to be appropriated {e). 
And the surety's ignorance of the other debt is 
immaterial (e). So a surety for a collector or other 
accountable agent is liable, although the collector or 
agent has paid over the full amount that he received 
during the period covered by the guarantee, if the 
payment was appropriated to pre-existing arrears 
eitiier by the act of the collector or agent or of the 
person who received it from him (/). 

The creditor may close the account guaranteed Separate 
when the guarantee expires (as at the death of the »^<^"'**®- 
guarantor), and open a new account without trans- 
ferring to it the old debit ; and the payments into the 
new account will not wipe off the old debt (g). But 
the creditor cannot, by dividing the account guaranteed 
during the currency of the guarantee, charge the surety 
with the debits and withhold from him the benefit of 
the credits ; the two accounts should be looked at as 
one (7i). A surety for a loan by a money club to a 
member cannot claim credit, as extinguishing the loan, 
for the monthly subscriptions paid by the principal, the 
loan and the subscriptions being distinct matters (i). 

Where a guarantee is given to a banker for a loan 
account, or advances by way of the acceptance of bills, 
the surety has no right to have any credit balance that 
may exist from time to time on a current account kept by 

(rf) See CUy Discount Co. v. McLean, L. R. 9 C. P. at p. 698 ; Ex 
parte JFhUworth, 2 M. D. & De G. 164, 169. 

(«) Kirby v. Ihike of Marlborough, 2 M. & S. 18. Williams v. 
Bawlinson, 3 Bing. at p. 76. Lysaghi v. Walker, 6 bligh N. S. 1. 
In re Sherry, L. R. 25 Ch. D. 692. 

(/) A,-G.for Jamaica v. Manderson, 6 Moo. P. C. 289. Gwynne v. 
Bumell, 6 Bing. N. C. 458, 7 C. & F. 572. L, B, <t S, C. R. Co. v. 
Ooodwin, 3 Exch. 736. 

(flf) In re Sherry, L. R. 26 Ch. D. 692. 

{h) Ibid, And see Bechervaise v. Lewis, L, R. 7 C. P. 372 ; Ex 
parte Hanson, 18 Ve& 232, 1 Rose 156. 

(i) Wright v. Sickling, L. R. 2 C. P. 199. 
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By whom 
payments are 
to be 
appropriated. 



the principal with the same banker applied in reduction 
of the account guaranteed (A;) ; and a balance on current 
account existing at the moment when the guarantee 
terminates may be afterwards paid over by the banker to 
the principal without affecting his rights against the 
surety (Z). And so, too, even if separate accounts are not 
kept, where it is the intention of the parties that the 
advance shall remain at the disposal of the customer, 
so that he shall be at liberty to draw against the 
items credited to him (vi). Thus where J£5,000 had 
been advanced by a discount company to a customer 
on a guarantee to last for two years, and in the same 
account there appeared as credits the amounts of 
accommodation bills given by him to the company, as 
well as trade bills discounted, the proceeds of which 
were handed to him and debited in the account, it was 
held that the advance guaranteed was not wiped out 
though the guarantee was not a continuing one(w). But 
where in consideration of an advance to the principal, 
for which the principal gave a series of promissory 
notes, a surety agreed, if the notes were not paid at 
the due dates, to give a mortgage to secure the amount, 
it was held that the mortgage was only to be given if 
there was not money in hand to meet the notes, and 
that, suflScient money coming in, the creditor could 
not appropriate it to other purposes (o). 

There being no special rule governing, where a 
surety is concerned, the appropriation of payments by 
a debtor, it would be beyond the scope of this work to 
go fully into the cases on that subject. It may be 
convenient, however, to introduce here a general 
statement of the principles involved. The well-settled 



(k) Hollond v. Teed, 7 Hare 50. York City and County Banking 
Co, V. Bainbridge, 43 L. T. 732. 

{I) Hollond V. Teed, 7 Hare 50. 

(m) CUy Discount Co. v. McLean, L. R. 9 C. P. 692. Brovming v. 
Baldwin, 40 L. T. 248. 

(71 ) CUy DiscoufU Co. v. McLean, L. R. 9 C. P. 692. 

(o) Kinnaird v. Webster, L. R. 10 Ch. D. 139 ; explained in 
Browning v. Baldwin, 40 L. T. 248. 
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rule as to the appropriation of payments is that the 
debtor may at the time of the payment appropriate it 
to any subsisting debt that he chooses. If he makes 
no appropriation, the creditor can either then or at 
any time afterwards {p) appropriate the money as he 
pleases (<;), even to a debt statute- barred (r), though 
not to a debt incurred during infancy («) ; and the 
payment will not be presumed, as in the Civil Law, 
to have been appropriated by the debtor to the more 
burdensome debt (0- An appropriation by the creditor 
is not complete, and is therefore revocable until it is 
communicated to^the debtor {t). Appropriation by 
the debtor need not be express, if it is sufficiently 
shown by the circumstances. Thus where the debtor 
paid sums exactly tallying in amount with certain 
items, and obtained discount for prompt payment, 
which he was only entitled to if those items were dis- 
charged by those payments, it was held that he had 
appropriated the payment to those items (tt). So, 
where new bills were given in exchange for dis- 
honoured bills, it was held that they must be applied 
to the debt for which the old bills had been given, and 
could not be appropriated by the creditor to debts 
incurred since the old bills had been given (x). And 
so, too, where an interview was held between an 
attorney employed by the agents of the creditor, the 
principal debtor, and the surety, at which the attorney 
pressed the principal debtor to make a payment and 
the surety also remonstrated with him for not paying, 
and the principal said he would pay something that 
afternoon, and on the following day did pay a large 
sum, it was held that it must be taken as appropriated 

(p) Simsati v. Ingham, 2 B. & C. 65. Mills v. Fowkes, 5 Biiig. 
N. C. 456. City IHttccmnt Co. v. McLean, L. R. 9 C. P. 692, 700. 

{q) See Ooddard v. Cox, 2 Str. 1194 ; Aevmiarch v. Clay, 14 East 239 ; 
Plomer v. Long, 1 Stark. 168. 

(r) Mill^i V. Fowkes, 6 Bing. N. C. 455. 

(») Keeping v. Brown, 11 Times L. R. 595. 

it) Simson v. Ingham, 2 B. & C. 65. 

(m) MarryaUs v. While, 2 Stark. 101. 

{x) Nemnarch y. Clay, 14 East 239. 



124 THE LAW OF PBINCIPAL AND SUBETY. 

to the debt guaranteed, and could not be applied to 
other debts which he owed the agents personally (y). 

The right of the creditor to appropriate payments 
made without appropriation by the debtor does not 
extend to sums which he has received from third 
persons for the debtor, without the knowledge of 
the debtor, and which the latter had therefore no 
opportunity of appropriating (z). 

The rale in If, there being no appropriation by the debtor, the 

cuj^ytotCtCate. pay^aents are credited by the creditor to a current 
account, and nothing points to a contrary intention, 
they will be taken, from the moment when that fact is 
communicated to the debtor (a), to have been applied 
to the earliest items in the account then unliquidated (b) . 
Interest is presumed to be paid before principal, unless 
by a course of dealing binding upon the parties it has 
been added to and become part of the principal (66). 
The general rule as to the presumed appropriation 
of payments is known as the rule in Clayton* s Case (r). 
It cannot operate where the question is which of two 
debts in different accounts is to be taken as paid, 
nor where, there having been a current account, that 
account is closed and a new account not covered by the 
guarantee is opened, to which payment is credited (d). 
It applies only where a person who has the right to 
appropriate money received as he pleases appropriates 
it in the manner shown in his books (e). In a word, it 
is no more than a rule for the interpretation primd 
facie of the creditor's conduct in carrying the payment 

(y) Shaw v. Picton, 4 B. & C. 715. And see A.-0,for Januiioa v. 
Manderson, 5 Moo. P. C. 289. 

(2) IValler v. Lacy, 1 M. & Gr. 64. 

(a) Simeon v. Ingham, 2 K & C. 66. 

(6) Clayton's Case, 1 Mer. 872. Brooke v. Bnderby, 2 B. & B. 70. 
Bodenham v. Purchas, 2 B. & Aid. 89. Pemberton v. Oakes, 4 Russ. 
at p. 168. Bank of Scotland v. Christie, 8 C. & F. 214. Cory Brothers 
V. (Moners of Turkish S.S. Mecca, L. R. [1897] A. C. 286. 

{bb) Parr's BanHng Co, v. Yates, L. R. (1898) 2 Q. B. 460. 

(c) 1 Mer. 372. 

(d) Sims<m v. Ingham, 2 B. & C. 65. In re Sherry, L. R. 25 Ch. D. 692. 
(c) Per Lord Selborne, C, in Blackburn Building Society v. Cunliffe 

Brooks d' Co., L. R. 22 Ch. D. at p. 71. 
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to the credit of the same account as is debited with the 
sum guaranteed. It may be excluded by circumstances 
showing that no appropriation was intended by the 
manner of keeping the account. As where the amounts 
credited were intended to be at the disposal of the debtor 
to draw out again, or merely represented bills dis- 
counted, of which he took the proceeds in cash (/). Of 
course as regards a surety the rule in Clayton's Casey 
even if applicable, does not help the surety where the 
guarantee is a continuing one covering the ultimate 
balance on the account (^). It helps the surety, if 
applicable, where the guarantee is only for a specific 
debt, which is carried by the creditor into a running 
account, or where a continuing guarantee has ceased 
to cover the further items in an account by reason 
of effluxion of time, revocation, death of parties, or 
otherwise (ft). Furthermore, inasmuch as the creditor's 
right of appropriation does not arise, and consequently 
no rule interpreting his conduct comes into play, unless 
the debtor pays without himself making any appro- 
priation, it does not signify how the payments are 
dealt with by the creditor, if there is evidence of 
appropriation by the debtor (i). 

With regard to dividends obtained by the creditor in Dividend* in 
the bankruptcy of the principal, these are considered ^^^°™P*®y- 
as made rateably in respect of every part of the debt, 
and operate, if not otherwise agreed by the surety, in 
relief of the guarantor or guarantors rateably. The 
creditor, therefore, in suing the surety must give credit 
for all dividends received from the bankrupt upon the 
amount for which he is suing the surety, unless the 
proper construction of the guarantee is that it shall 
cover the amount remaining due after the payment of 

(/) City Discount Co. v. McLean, L. R. 9 C. P. 692. Brovming v. 
Baldvnn, 40 L. T. 248. And see Ex parte WkUworth, 2 M. D. & D. 
164. 

(g) ffmniJcer v. Wigg, 4 Q. B. 792. 

(h) See JSyton v. Knight, 2 Jur. 8. 

(t) MarryaUs v. WTiite, 2 Stark. 101. LysagJU v. H^alier, 5 Bligb 
N. S. 1. 
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any such dividends (k) . So, where the surety was bound 
for the payment of the principal debt by instalments, 
and, the principal debtor becoming bankrupt, the 
creditor received a dividend on the whole debt, it was 
held that this must be distributed over all the instal- 
ments, and that the surety could not have it applied 
in discharge of the next instalment that fell due(Z). 
But dividends which are declared upon the amount of 
the debt and interest owing at the date of the bank- 
ruptcy may be applied as against the surety to interest 
accrued since the bankruptcy, though such is not the 
subject of proof against the bankrupt (m). 

Ghwrantees for If the amount for which the surety is liable is less 
J^J^te, than the total debt owing to the creditor by the prin- 
cipal, it becomes material to consider whether the 
surety is bound for the whole of that debt with a 
limitation of his liability, or whether he is only bound 
for a part of it equal to the amount for which he is 
liable. If the former is the case, he has no right to 
a dividend till the creditor has received twenty shillings 
in the pound on the whole. If the latter, he is relieved 
to the extent of the proportion of the dividend attribu- 
table to that part of the debt which he has guaranteed, 
just as if the amount he has guaranteed were a separate 
distinct debt from the rest of the creditor's claim. The 
rule is that where the surety gives a continuing 
guarantee of limited amount to secure an indefinite 
liability, as, for instance, the amount of advances which 
may be made to the principal, the guarantee is ptimd 
facie (n) to be taken as extending only to a part of the 

{k) Ex parte Rush/orth, 10 Ves. 409. Paley v. FUId, 12 Ves.'435. 
Martin r. Breckndl, 2 M. & S. 39. Raikes v. Todd, 8 A. & E. 846. 
London Assurance Co. v. Btvckle, 4 Moore 153. Ellis v. Emmanicel, 
L. R. 1 Ex. D. 157. And see the cases cited infray notes (w) and (o). 

(1) Martin v. Breckncll, 2 M. & S. 39. 

(w) Boioer v. Marris, Cr. & Ph. 361. 

(?i) It is usual in guarantees taken by banks to insert a clause pro- 
viiling that the bank may prove for its o>vn benefit, and that the guarantee 
is to stand security for the ultimate balance. See Midland Banking 
Co. V. Chairibers, L. R. 7 En. 179, 4 Ch. 398 ; Ex parte National 
Provincial Bank, In re Rees, L. R. 17 Ch. D. 98 ; Ex parte National 
Provincial Bank, In re Sass, L. R. [1896] 2 Q. B. 12. 
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ultimate amount of the debt equal to the amount of 
the guarantee, and the surety will be entitled to that 
proportion of the dividends, the principle being that 
the surety is a stranger to the excess, and that the 
creditor swells his demand beyond the sum guaranteed 
at his own risk. This principle is exempliiSed in a 
string of cases (o) referred to and distinguished in 
Ellis V. Emmanuel (p). 

Such principle does not apparently apply where the 
surety is not a stranger to the excess, but expressly 
guarantees (subject to the limit as to the amount he 
is actually to pay) the whole amount to become due 
from the principal (5), even though that may be the 
ultimate balance on a running account ((7). And in 
such cases the creditor would, perhaps, be entitled to 
retain the dividends even without an express proviso 
to that effect (q). 

But, however that may be where the guarantee is auaranteee for 
given in respect of a floating balance, it is clear from dX^'^ajKer 
Ellis V. Emmanuel (p) that, where it is given in respect amount, 
of an ascertained debt, the full amount of which is 
named as the subject of the guarantee, a limitation of 
the liability cast upon the surety will not be construed 
as preventing the guarantee applying to the whole debt, 
80 that in such a case the surety has no right to divi- 
dends till twenty shillings in the pound is paid on the 
whole debt. In the case referred to, a number of sureties 
gave a joint and several bond for iB14,000, conditioned 
to be void if the obligors or any or either of them 
should pay £7,000 and interest by certain instalments, 
with a proviso that the individual sureties should 

(0) Ex parte Rushforth, 10 Ves. 409. Paley v. Field, 12 Ves. 435. • 

Bardwell v. Lydall, 7 Bing. 489. Raikes v. Todd, 8 A. & E. p. 855. 
Ex parte HoItms, Mont. & Ch. 801. Thtymton v. McKewan, 1 H. & M. 
526. Oee v. Pack, 33 L. J. Q. B. 49. Hobson v. Bass, L. R. 6 Ch. 
792. Oray v. Seckham, L. R. 7 Ch. 680. 

(p) L. R. 1 Ex. D. 157. 

\q) Ex parte Naiional and Provincial Bank, In re Bees, L. R. 17 Ch. D. 
^8. Ex parte National and Provincial Bank, In re Sass, L. R. [1896] 
2 Q. B. 12. 
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not be liable, whether by reason of a joint or several 
demand, for more than certain amounts in each case, 
making in all £7,000. Accordingly, the creditor was 
held entitled to recover from one of the sureties the 
full amount of his liability, although a dividend of 
98. M, had been received out of the estate of the 
principal. If, however, the sureties had engaged not 
jointly for the whole but severally for the amounts, 
together equalling the whole, for which they respec- 
tively became liable, it is probable that the true 
construction would have been that the engagement of 
. each was confined to his proportionate part, and that 
each would have shared rateably in the dividends 
received by the creditor (r). 

So in Ex parte Brook («), where a surety gave a note 
for £3,000 by way of guarantee in respect of an ascer- 
tained debt of £9,000, Lord Eldon held that, as he 
was not satisfied by the evidence that it was given as 
security for the ultimate balance, it must be taken as 
given in respect of one-third of the debt only, and the 
surety was entitled to a proportion of the dividends 
accordingly. And similarly in Coope v. Twynam {t) 
and Mayhem v. Crickettiu)^ where sureties were to 
give several bonds or notes for amounts totalling the 
whole of an ascertained debt, Lord Eldon held, in 
a question whether contribution would be payable by 
the sureties inter se, that the engagement of each was 
for a separate portion of the debt. 

Undertaking to Where the plaintiffs were entitled to certain bills of 
P*y ^rtkm f '^^^^^S *^ enable them to recoup themselves an amount 
unascertained which they had paid for the consignee, and the 

^^^ defendants, who were interested in one-half of the 

• 
• . 

(r) Ellis Y. Emmanuel f L. R. 1 Ex. D. at p. 162. And see Pendlebury 
V. Walker, 4 Y. & C. Ex. 424 ; Collins v. Prosser, 1 B. & C. 682 ; FcU 
V. Gotlin, 7 Exch. 186. 

(») 2 Eose 334. Cp. Ex parte Rufford, 1 Gl. & J. 41; Ex parte 
Sammon, 1 Deac. & Ch. 564 ; Ex parte Vere, 4 Deac. & Ch. 295. 

{t) T. & R. 426. 

{u) 2 Swanst. 185. 
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goods, promised in consideration of the sale of the 
goods being left in their hands '' to bear one half of 
whatever loss might appear on the transaction," it was 
held, the consignee having become bankrupt, that the 
defendants were liable to pay half the loss upon the 
sale, without any deduction in respect of dividends 
which had been received by the plaintiffs out of the 
estate of the consignee on the whole of such loss {x). 

It is competent to the surety, in a case where pi-imd Special proviM 
facie he would be entitled to a proportion of aiiy d^^dend2*^ 
dividend received out of the estate of the principal, to 
expressly make over this right to the creditor and 
permit him to receive all dividends until he has 
received twenty shillings in the pound (^). A clause 
to this effect is usually inserted in guarantees to 
secure bank advances. And it is no objection to the 
creditor's right to prove for the full amount, after 
receiving payment from the surety, that the surety 
had a security upon the debtor's estate by means of 
which he has paid the creditor the amount of the 
guarantee at the expense of the debtor (z). 

Upon the principle that a surety on payment had Qualification 
a right to the creditor's dividends a nice qualification ^ght uf^ * 
W8^s engrafted under the law as it stood before the dividends 
49 Geo. III. c. 121, when a surety could not prove in 49 ^ m 
his own name except for money paid before the bank- c. 121. 
ruptcy. It was held that, if the creditor had other 
debts owing from the principal, the surety, paying 
after the bankruptcy, ought only to have the dividends 
on the terms of not competing with the creditor's 
other claims. The creditor was allowed, therefore, to 
deduct the sum by which the amount received in 

(x) Liverpool Borough Bank v. Logan, 5 H. & N. 464. 

(y) Ex parte Hope, 3 M. D. & De G. 720. £x parte Miles, De G. 623. 
Midland Banking Co, v. Chambers, L. R. 7 JEq. 179, 4 Ch. 898. 
Ex parte National Provincial Bank, In re Bees, L. R. 17 Ch. D. 98. 
Ex parte National Provincial Bank, In re Sass, L. R. [1896] 2 Q. B. 
12. 

(2) Midland Banking Co, v. Charnbers, L. R. 7 Eq. 179, 4 Ch. 398. 

P.S. K 
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dividends upon those other claims fell short of the 
amount which would have been received, if the 
guaranteed debt had been expunged (a). Where, how- 
ever, the surety had paid part of the debt before the 
bankruptcy, and had thus a proof on his own account, 
Lord Thurlow refused to interfere with his right to 
a full dividend on the sum so paid (6). And now, it 
seems, the doctrine is entirely obsolete. It was based 
upon the rule that a surety could not prove in his own 
name for a payment made after the bankruptcy, but 
that such payment, nevertheless, if made before the 
creditor proved, prevented the creditor proving (c). 
The bankrupt's estate was thus relieved; and the 
creditor, having obtained payment of the guaranteed 
debt from the surety, also obtained larger dividends on 
his other debts. This being the creditor's position 
where the surety paid after the bankruptcy and before 
proof by the creditor, it followed that if the surety, 
paying after proof by the creditor, was allowed to claim 
from the creditor the dividends on that proof, the 
dividends on the other debts were reduced by a proof 
which had been in effect for the benefit of the surety, 
and the creditor actually got less than if the surety 
had paid before. The surety was, therefore, only 
given the dividends on the terms of making good this 
difference. But as the surety can now prove for pay- 
ments made after the bankruptcy, to the detriment of 
the dividends on other debts, the ground for the rule 
no longer exists (rf). And for similar reasons it had 
no application in winding-up or administration (e). 

Proceeds of In 1830 it was held by the Supreme Court of 

execuuon. Massachusetts that when a creditor obtained one 



(a) Ex parte Turner, 8 Ves. 248. Ex parte Ruahforth, 10 Ves. 409. 
Paley v. Field, 12 Ves. 485, 445. 

(ft) Ex parte Wood, cited in Ex parte Rushforth, 10 Ves. at p. 415. 

(c) See post, pp. 801, 802. 

(d) See Ex parte Turner, 8 Ves. 243, and the argument in 
Ex parte Rxuhfmih, 10 Ves. at pp. 410, 411. 

(e) Gray v. Seckham, L. E. 7 Ch. 680. In Eobaon v. Bass, L. R. 
6 Ch. 792, the point was not raised. 



GUABANTEES — ^AMOUNT EBCOVBRABLE. 181 

judgment in respect of several debts, some of which 
were and some were not covered by guarantee, the 
proceeds of an execution issued upon the judgment 
could not be appropriated by the creditor to the 
unguaranteed debts, but must be apportioned rateably 
to all the debts included in the judgment (/). 

With regard to payments made by a debtor owing Appropriation 
several debts and not appropriated by him, it has been ^ ]^i^^^ 
seen that the general rule is that the creditor canseveifti 
appropriate them at his pleasure. But where a"^"*^®*" 
number of sureties guarantee the same debt, but in 
distinct portions, splitting it up amongst themselves 
for that purpose, the point arises whether payments 
by the principal reducing the debt below the total of 
all the guarantees put together must not be rateably 
applied in reducing the liability of each. In PencUe- 
bury V. Walker {g) the liability for the principal debt 
was by contract with each surety (each being bound 
in a separate instrument) to be distributed by means 
of the rateable apportionment of any payments by the 
principal among a specified number of named co- 
sureties;- and in EUis v. EimnanuelQi) it seems to 
have been thought by Blackburn, J., that even with- 
out such a stipulation the creditor would probably 
have been bound impliedly to apportion any payments 
by the principal among a number of sureties guaran- 
teeing by the same instrument the same debt in 
distinct portions (t). 

In cases like Pendlebury v. Walker (g) and the case put 
by Blackburn, J., in EUis v. Emmanuel {h) y one result 
of the compulsory rateable appropriation of payments 
by the principal would be that no case could arise for 
contribution. It does not appear, however, to follow 



(/) BlacksUme Bank v. Hill, 10 Pick, 129. 
ig) 4 Y. & C. Ex. 424. 
(A) L. E. 1 Ex. D. 157. 

(i) Ibid, at p. 162. Cp. the form of guarantee in Fell v. Gosling 
7 Exch. 185. 

K 2 
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that conversely where there is no contribution pay- 
ments by the principal must be apportioned. In 
Coope V. Twynam {I) the principal was to give three 
separate bonds, in each of which a separate surety 
was to join, each bond being for a third of the debt. 
Lord Eldon held there would be no contribution, but 
there is nothing to show that he thought payments by 
the principal would be apportionable. He considered 
each bond ''a separate transaction," and upon this 
footing it would seem that the principal could pay ofif 
any bond he chose, and that the surety in another 
bond paying the whole of the sum secured by that 
bond would have no claim for contribution upon the 
surety in the bond paid off by the principal. If each 
bond had been security for every part of the prin- 
cipal debt, though involving a liability of only one- 
third the amount of that debt, there would be no 
apportionment; but any surety paying more than 
his proportion of the deficiency would have had 
contribution (m). 

Payment by Where a number of sureties engage severally by one 
^^' instrument for a limited sum (or jointly or severally 
if there is a proviso limiting the effective liability of 
each by reason of either a joint or several demand (n) ) 
the question arises whether they are liable for that 
sum each, so that the full amount can be recovered 
from each and all of them one after another, or 
whether, though severally liable, they all engage for 
the same sum, so that when once that sum is paid by 
any one of them all are relieved (o). In CoUins v. 
Prosser (p) a bond by a number of sureties ran, so far 

(I) T. & E. 426. 

(m) See Coope v. Tioj^nam, T. & E. 424. Ellis v. Emmanuel, L. R. 
1 Ex. D. 167. ElUsmere Brewery Co. v. Cooper, L. R. [18961 1 Q. B. 
75. 

(n) See the bond in Ellis v. Emmamiel, L. R. 1 Ex. D. 157| post, 
p. ]83. 

(o) See CoIUtis v. Prosser, 1 B. & C. 682, per Holroyd, J., at pp. 
687, 688. 

(p) 1 B. & C. 682. 
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as concerned three of them, as follows: "We are 
held firmly bound in £1,000 each, for which we bind 
ourselves and each of us for himself, for the whole and 
entire sum of £1,000 each." It was held that each 
surety was severally liable, and that a separate £1,000 
was recoverable from each, that is to say £3,000 in 
all. In that case there was a total debt secured of 
£12,000, which amount, as appeared -from the recital 
in the condition, was to be secured by the bond, each 
obligor being liable for the sum set against his name, 
and the construction adopted effected this object. In 
EUis V. Emmanuel (q) seven sureties were bound, and 
every two or more and each of them jointly and 
severally, in the penal sum of £14,000, conditioned for 
avoidance if the obligors or any or either of them 
should pay £7,000 ; and there was a proviso that four 
of the sureties " shall not, nor shall either of them, be 
liable (whether by reason of a joint or of a several 
action or demand) for a sum or sums exceeding alto- 
gether in debt or damages £1,300." It was held that 
each of the four was liable for a separate £1,800, and 
that nothing paid by one of them reduced the liability 
of the others. This construction made the seven 
sureties between them liable for the whole principal 
debt of £7,000; the other construction would have 
left some of the principal debt uncovered. So where 
two persons by one instrument guaranteed " the sum 
of £400, in the proportion of £200 each," it was 
held that each was liable for a separate £200, but that 
neither was liable for more(r). In Armstrong v. 
CahiU (s) a fidelity bond by four sureties ran, " We, 
A., B., C, and D., are hereby held and firmly bound 
in the sum of £60 each to E., his executors, adminis- 
trators, and assigns, to which payment we hereby 
bind us and each of us, our and each of our heirs, 
executors, and administrators, and every of them." 

{q) L, R. 1 Ex. D. 167. 

(r) Fell V. Ooslin, 7 Exch. 185. 

{s) 6 L. E. Ir. 440. 



184 THE LAW OF PRINCIPAL AND SURETT. 

There was nothing to show whether the total amount 
intended to be secured was £50 or £200. It was held 
by the Common Fleas Division in Ireland that each 
surety was liable for a separate sum of £50, and 
that the others were not discharged when one had 
paid £50 (t). 

-^n^n Where the principal is entitled to a set-off against 

principal the creditor's demand arising out of the same trans- 

let-off. action as the debt guaranteed, and in fact reducing 

that debt, the surety is entitled to plead it in an 

action by the creditor against the surety alone (u). 

In Murphy v. Glass (x) it was held that a surety for 
the price of lands bought in a colony under a contract 
by which any dispute as to matters connected with 
the sale was not to annul the sale, but be referred to 
arbitration, might plead in reduction of his liability an 
award of compensation to the purchaser in respect of 
a deficiency in the acreage of the lands on the ground 
that such compensation was an abatement of the price. 
So, too, in Bechervaise v. Lewis (y) a surety who had 
joined with the principal in a joint and several 
.promissory note given for the price of the interest of 
the payee in certain debts to be transferred by him to 
the principal, but which the payee was to collect, was 
allowed to set off against a demand upon the note the 
amount of certain of those debts which had been 
collected by the payee and not paid over to the 
principal. 

But where the principal is not before the Court the 
mere existence of an independent cross-debt from the 
principal to the creditor is no defence to the surety. 
So in Bowyear v. Pawson (<e), where the defendant and 

(0 See also JReg. v. O'Callaghan, 1 Ir. Eq. R. 489, anU, p. 60. 

{u) See Murphy v. Glass, L. R, 2 P. C. 408. Bechervaise v. Lewis, 
L. R, 7 C. P. 872. Gillespie t. Torrance, 26 N. Y. 806. NetoUm v. 
Lee, 139 N. Y. 882. 

(a:) L. R. 2 P. C. 408. 

(y) L. R. 7 C. P. 372. 

(?) L. R. 6 Q. B. D. 540. 
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one Wilson were co-sureties in a joint and several 
covenant, and the defendant, being sued for the whole 
amount due, pleaded an indebtedness of the plaintiff 
to Wilson in an amount exceeding the amount sued 
for, and claimed the benefit of the moiety of that 
indebtedness on the ground that as to a moiety he 
was entitled to be exonerated by his co-surety Wilson, 
it was held by Watkin Williams and Mathew, JJ., that 
no defence was disclosed, as it was not shown that 
" the defendant had any right to call upon Wilson to 
appropriate the debt due to him from the plaintiff to 
the exoneration of the defendant nor any contract 
with the plaintiff to accept a set-off of Wilson's debt 
as a discharge of the defendant." So too it has been 
held in America that a surety for the price of goods 
sold cannot set up a breach of warranty to the prin- 
cipal, even though the principal might have set it up 
in reduction of damages (a). 

Any other view than that adopted in Bowyear v. 
Patvson would lead to great difficulties. For instance, 
the principal might owe other debts than the debt 
guaranteed, for which, moreover, other sureties might 
be bound, and complete justice would not be done to 
all parties. Therefore in any case where a surety 
claims the benefit of a set-off or cross-claim available 
to the principal, and not operating directly to reduce 
the debt guaranteed, the principal ought at least to be 
made a party in order that the surety's right to the 
benefit of the set-off may be established against him, 
and that he may be bound by the set-off and pre- 
cluded from afterwards requiring payment from the 
creditor (6). 

(a) Gillespie v. Torrance, 26 N. Y. 806. Newton v. Lee, 189 N. Y. 
882. Mr. de Colyar in his book on Guarantees (8rd ed.), p. 820, cites 
the above case of Newton v. Lee for the contraiy proposition. The 
decision he refers to was reversed on appeal. 

(6) See Murphy v. Olaes, L. R. 2 P. C. 408. Bowyear v. Pawaon, 
L. R. 6 Q. B. D. 540. And cp. £x parte Hippina, 2 61. & J. 98. 
Cheetham v. Crook, McCl. k Y, 807. Gillespie v. Torrance, 25 N. Y. 
806, 811. 
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Set-off in the 
dvil law. 



Set-off by 
principaL 



Set-off by 
surety. 



If a guarantee, though securing an English debt, 
falls to be construed by the law of a country where 
a debt is extinguished by set-off according to the rule 
of the Civil Law, and a surety is not liable for an 
amount to which the principal has a set-off, a set-off 
in England available to the principal against the 
creditor which would have extinguished the debt by 
the foreign law affords a defence to the surety by 
virtue of that law (c). 

The principal debtor may of course set off whatever 
the creditor owes him against the demand of the 
creditor against him upon the debt guaranteed {d), and 
this even though the principal and surety are jointly 
liable, the debt being really that of the principal alone, 
and the joint liability being a security only (e). And 
if the principal has done this the liability of the 
surety ought to be extinguished to the amount of the 
set-off (/) ; otherwise the principal would not be pro- 
tected, as the surety if called upon to pay would come 
to him for indemnity (g). And on this ground, if the 
creditor sues the surety alone, and so gives the prin- 
cipal no opportunity of establishing .his set-off, the 
principal may, it seems, in order to protect himself 
from the liability which judgment against the surety 
would indirectly bring upon him, go to the Court 
himself and have the set-off declared, and, if the 
set-off is equal to the debt, have the guarantee or 
accommodation bill given up (/t). 

If a surety, being severally liable, has money in the 



(c) Allen V. Kemble, 6 Moo. P. C. 814, explained in EouqueUe v. 
Overman^ L. R. 10 Q. B., p. 540. Cp. anU, p. 64. 

{d) £z parte Hanami, 12 Ves. 846, 18 Ves. 282, 1 Rose 156. £z 
parte Eippins, 2 Gl. & J. 98. Vulliamy v. NcbU, 8 Mer. 698. 

(e) £x parte Hanson, 12 Ves. 846, 18 Ves. 282, 1 Rose 156. 
Vulliamy v. Noble, 8 Mer. 166. 

(/) See Pothier on Obligations by Evans, vol. ii. p. 68, cited in 
Chitty on Contracts (6th ed.) 762, note b, and referred to by Willes, J., 
in Owen v. WUkinson, 5 C. B. N. S. 626. 

{g) See Ex parte Hippins, 2 Gl. k J. 93. 

{h) Ex parte ffanton, 12 Ves. 846, 18 Yes. 282, 1 Rose 166. 
Ex parte Aippina, 2 Gl. k J. 98. 
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hands of the creditor, who becomes bankrupt, he is 
entitled before the trustee sues the principal to apply 
it in satisfaction of the debt (i). And even after the 
trustee has sued the principal alone, the surety can 
still insist on such set-off, if the fact that the creditor 
had the money in hand has been concealed by the 
fraud of the creditor, so that the surety could not take 
advantage of this right before (k). So a surety liable 
jointly with the principal can at any time on learning 
the facts insist on the application to the extinction of 
the joint debt of the proceeds of securities belonging 
to himself severally, but pledged for the joint debt and 
wrongfully sold by the creditor before the debt became 
due, without the knowledge of the pledgor (k). 

Whether sureties can be made liable for interest or lateres. 
costs recoverable from the principal is of course a 
question upon the construction of their engagement. 
Where sureties had given a bond conditioned to be 
void if a receiver should " duly account for and pay 
what he should receive, as the Court had directed or 
should direct," LordEldon thought the penalty should 
in an ordinary case only be relieved against upon the 
terms of the money being accounted for with interest ; 
but, under the special circumstances of the particular 
case, he did not act on that view(0. A surety for 
the payment of a bill of exchange by the acceptor is 
liable for interest from the day it becomes due (7/1). 
If the creditor obtains judgment against the principal 
for the debt, a surety for the payment of interest 
under the original contract is not liable for the interest 
carried by the judgment debt (n). A surety for the 



(i) £z parte Stephens^ 11 Ves. 24, as explained by Jessel, M.R., iu 
Middleton v. Pollock, Ex parte Knight, L. R. 20 £q. 515, 519. See 
also the explanations in Vulliamy y. N(^le, 3 Mer. at p. 621. Ex parte 
Hanson, 12 Ves. at n. 348. Jones v. Mossop, 3 Hare at p. 573. 

{k) Vulliamy v. Noble, 3 Mer. 893, as explained by Jessel, M.B., 
in Middleton v. Pollock, Ex parte Knight, L. R. 20 Eq. 515, 521. 

{I) Davjson y. Paynes, 2 Koss. 466. 

(m) Aekerman y. Ehrensperger, 16 M. & W. 99. 

(n) Paher y. Earl of Lathom, 77 L. T. 168. 
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payment of principal and interest is liable for interest 
though his Uability for the principal is barred by the 
Statute of Limitations (nn). 

Costs. Where the committee of a lunatic was ordered to 

pay over a balance in his hands and certain costs of 
proceedings against him, the sureties in a bond, of 
which the condition was that the committee should 
obey the Lord Chancellor's orders touching or con- 
cerning the lunatic's estate, were ordered to pay the 
costs (o). So in Lreland it was held that a surety by 
recognisance for a tenant under the Court was liable 
for the costs of an attachment against the tenant, 
provided he was not made liable for more than the 
amount of the recognisance (p). And a surety for a 
receiver is chargeable (subject to the same limitation) 
with the costs of an attachment against the receiver 
being in default, and also of removing him and 
appointing another (g). The principle is that the 
surety is answerable, to the extent of the penalty, for 
whatever sum of money, whether principal, interest, 
or costs, the receiver has become liable for(r). So a 
surety in a recognisance conditioned that a receiver 
should duly account for all money which he should 
receive "on account of the rents and profits of the 
real estate '* of a testator, and duly pay the balance 
which should from time to time be certified to be due 
from him, was held liable for insurance moneys received 
by the receiver upon a fire insurance effected by him, 
also for income paid to him under orders of the Court 
of funds in Court designed to be reinvested in real 
estate, and also for money paid to him under order of 
the Court to be spent on repairs («). 

{nn) Parr's Banking Co, v. YaUa, L. R, (1898) 2 Q. B. 460. 

(o) In re Lockey, 1 Ph. 609. 

ip) Keily v. Murphy, 1 Sau. k Sch. 479, approved in MawiaeU v. 
Egan, 9 Ir. £q. R. 283. 

(q) Maunsell v. £ga7i, 9 Ir. £q. R. 288. In re Gh-aham, L. R. 
[1895] 1 Ch. 66. 

(r) Ker on Receivers (8rd ed.) 217, approved per Chitty, J., In re 
Graharn, L. R. [1895] 1 Ch. 66. 

(«) In re Graham, L. R. [1895] 1 Ch. 66. 
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(10) When the Liability of the Surety becomes enforceable. 

The common expressions (accurate enough in their General rule, 
true sense) that a surety ''is only liable on default 
of the principal," or " only promises to pay if he does 
not," must not be construed to convey that there must, 
before the surety becomes liable, be any demand and 
refusal between the parties to the principal contract, 
or any final failure to pay on the part of the principal 
debtor. When the subject-matter of the guarantee 
is conduct, some breach of duty by the principal 
causing damage to the holder of the guarantee must, of 
course, arise before there is anything which the surety 
can be called upon to make good. But as soon as a 
breach is committed of the duty performance of which 
is guaranteed, or in the case of a debt the day of pay- 
ment arrives, the default of the principal is complete, 
and every surety is, apart from special stipulation, 
immediately liable to the full extent of his obligation, 
without being entitled to require either notice of the 
default, or previous recourse against the principal, or 
simultaneous recourse against co-sureties {t). 

The reason for the rule is that it is the surety's 
duty to see that the principal pays or performs his 
duty, as the case may be (u) ; and every right which 
a surety has, by virtue merely of his position as such, 
to throw the burden upon the principal, or to have 
it borne in common by the whole body of sureties, 
arises, so far as concerns his ability to make the 
creditor give effect to it, only upon satisfaction by 
him of his liability to the creditor {x). These rights do 
not enable a surety to delay and impose terms upon the 
creditor who asks for payment of his legal demand {x). 

(0 A surety for the performance of a contract of indemnity could 
probably be sued quia timet as soon as it was shown that damage was 
imminent, but he conld not be sued before. Antrobus v. Davidson, 
S Mer. 569. 

(u) In re Lockey, 1 Ph. 509. Wright y. SimpsoUy G Yes. at p. 733. 

{x) See JSwaH r. LaUa, 4 Macq. H. L. 988, post, p. 170. 
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Surety A Burety who contractB only jointly with the prin- 

jo^^^t^th ^^P*^ ^^ ^^*^ another Burety is entitled by the 
principal. general law of contract, to have his co-contractor 
Bued with him, a right formerly enforced by a plea in 
abatement, but now provided for by the rules of the 
Supreme Court under the Judicature ActB(y). A 
promissory note beginning " I promise to pay," and 
signed by two persons, is the several note of each (z). 
Where a number of sureties (say three) join in a 
guarantee each for a separate limited sum, this in- 
volves that the instrument imposes a several liability 
only on each ; otherwise all might be sued three 
times over ; and if one only was solvent, he might 
be compelled to pay three times the amount which 
ex hypothesi he is engaged for (a). But the engage- 
ment might be joint in such a case if it provided that 
no surety shall be liable (whether by reason of a joint 
or several demand) for more than the amount limited 
in his case (b). 

Default by the In the sense above (c) explained there must be a 
principal. default by the principal before the surety can be 
made liable. Thus where the guarantee is that the 
principal will duly account for moneys coming into 
his hands it must be shown that money has been 
received by him (d). In Guardians of Belford Union v. 
Pattison (e), a surety for a treasurer was held liable 
for moneys due to his employers from their debtor 
with which the treasurer had debited himself in account 
with the debtor (who had supplied him with goods) in 
pursuance of a course of dealing between them the 
efifect of which was that as between the two money 



(y) 0. XVI. r. 11. 

(z) March v. IVard, 1 Peake 177. Clerk v. Blackstock, Holt 
474. 
(a) See Collint v. Prosser, 1 B. & C. 682, per Bayley, J., at p. 686. 
(6) See the boud in Ellis v. Emnianucl^ L, R. 1 Ex. D. 167. 

(c) AnU, p. 139. 

(d) Ghuirdians of Belford Union v. Pattison, 11 Exch. 623, 1 H. & N. 
523 (Exch. Ch.). Jephson v. Hovkins, 2 M. k Gr. 866. 

(e) 11 Exch. 628, 1 H. & N. 623 (Exch. Ch.). 
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had in substance passed, the employer having also 
treated the treasurer as paid by the debtor. In that 
case the treasurer had in effect been paid in goods 
what was owing to the employer. But it is conceived 
that it would not be competent to an employer, 
generally speaking, to authorise his servant, instead 
of collecting the moneys due to the employer, to set 
them off against debts due by the servant, and then 
charge the surety for the servant, if the latter, perhaps 
having no money of his own, did not account to the 
employer for the amount of the sum set off. That 
would, in effect, be supplying the servant at the 
expense of the surety with money to pay his own 
debts to the debtors of his employer (/). 

Where a bond was conditioned that a collector should 
duly demand certain taxes, and duly enforce the law 
against those who should make default, the obligees 
were held entitled to recover on proof merely that less 
had been received than the proper amount, and that 
the collector had not returned a list of any defaulters, 
as was by law his duty if there were any (g). So a 
surety for an administrator is liable if the adminis- 
trator has misapplied funds of the deceased, even 
though the time has not yet arrived for their dis- 
tribution (/t)- 

A surety for payment of a bill or note by the Surety for bill 
acceptor is liable, though it is never presented, as it °®^®^j^^ 
is his duty to see it is paid (i). But where payment 
by the drawer or an indorser is guaranteed, the surety 
is discharged if the bill is not presented, or the drawer 

(/) Cp. the cases as to payments to agents, e.g., Stewart v. 
Aberdein, 4 M. & W. 211. Sweeting v. Pearce, 9 C. B. N. S. 534. 

to) Lovelaiid v. Knight, 8 C. & P. 106. See 48 Geo. III. c. 141, 
8. 5, rales 1 and 2. 

(A) Archbisfiop of Canterbury v. Robertson, 1 C. & M. 690. Dcbba 
V. Brain, 8 Times L. R. 630. 

(t) Warrington v. Purbor, 8 East 242. Hitchcock v. Humphrey, 
5 M. & Gr. 559. Waltmi v. Maacall, 13 M. k W. 452. It is said in 
these cases that the surety might be discharged if damnified. This 
has never been decided. 
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or indorser does not receive notice of dishonour, 
because then the drawer or indorser is discharged (k). 
But where the principal is liable without demand, 
so is the surety (Z). The surety becomes liable to be 
sued when all the facts have occurred which show a 
default within the meaning of the guarantee, not 
when the fact of the default has been ascertained by 
litigation (m). 



There is no default by the principal, and the surety 
is, therefore, not liable, where the principal has a 



Default 
involyes a 
liability by the 

principal. lawful excuse (not founded on a personal disability (n) 
or the Statutes of Limitation (o)) for the omission of 
which the creditor complains. Therefore where there 
was a guarantee for due accounting by a treasurer for 
moneys in his hands, and the treasurer was robbed by 
irresistible violence of such moneys specifically, the 
sureties were not liable (j)). So a mere mistake in 
book-keeping is not necessarily a breach of a bond for 
the good conduct of a clerk {q). But where money 
was alleged by a clerk to have been lost as he was 
riding in his master's service his surety was held 
liable (r). 



Refusal by 
creditor to 
accept 
performance. 



A surety is not liable when the creditor has refused 
to accept the performance of the duty guaranteed, as 
where a bond is given conditioned for service by an 
apprentice, and the master bids him go about his 
business («), and so if the apprentice leaves the ser- 
vice under a reasonable fear of ill-treatment (t). But 
where a banking company gave a letter of credit 



206. 



And see Hitchcock y« 



{k) Philips y. Astling, 2 Taunt. 
Humphrey y 5 M. & Gr. at p. 664. 

(0 See Rede y. Farr, 6 M. & S. 121. 

(m) See CoMn y. Buckle, 8 M. & W. 680. 

(?i) See aiUe, p. 2. 

(o) ^^post, p. 282. 

{p) Walker v. British OuararUce Association, 18 Q. B. 277. 

(q) Jephson y. HawkinSt 2 M. & Gr. 366. 

(r) Melville y. Doidge, 6 C. B. N. 3. 450. 

(5) 22 Edw. IV. 26, Viner's Abr. Condition Q. (c), Co. Litt. 206. 
And see McTaggart y. Watson, 3 C. & F. 526, 543. 

(0 HalliweU y. Counsell, 38 L. T. 176. 
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authorising a company to draw upon the bank, and it 
was stipulated that the company should forward goods 
the proceeds of which were to be applicable to the bills 
accepted by the bank, and the agents of the company 
guaranteed repayment to the bank of the amount to 
be due under the credit, it was held that they were 
not discharged although, owing to the bank stopping 
payment after it had accepted the bills, the principals 
declined to forward the goods. This was on the 
ground that the stoppage of the bank did not justify 
the principals in not forwarding the goods (u). 

The necessity of proof that the principal has failed Liability 
to meet a valid claim does not, however, always exist. "f'^defau'Jt °* 
It is, of course, competent to a party to agree to pay a 
sum in any event in order to put an end to a disputed 
claim against another. It is not necessary to show in 
such a case that the claim was valid (x). But such 
agreements are not in reality guarantees, as the 
liability assumed is not collateral, but original (y). 

As it is the surety's duty to see the principal makes Negligence of 
no default, he is liable notwithstanding any mere <*'*®^^**^^- 
neglect by the creditor to safeguard his own interests. 
Thus where the principal is a servant or agent, if the 
employer has omitted for long periods to check and 
examine his accounts, the surety is not discharged (z). 
Nor will neglect in the superintendence of a contractor 
during the execution of works discharge a surety for 
the contractor (a). The surety guarantees the honesty 
of the person employed, and is not to be relieved because 
the employer fails to use all the means in his power to 
guard against the consequences of dishonesty (b). And 

(u) Ex parte Agra Bank, L. R. 9 Eq. 725. 

\x) Tempaon v. KnouiUa, 7 C. B. 651. And see Gull v. Lindsay, 
4 Exch. 45. 

(y) See ante, pp. 85, 86. 

{z) Trent Navigation Co. v. Harley, 10 East 84. BUuk t. Ottoman 
Bank, 16 Moo. P. C. 472. WiUc8 r. Heelcy, 1 C. & M. 249. 

(a) Mayor, dx. , of Kingsion-upon- Sully, Harding, L. R. [1892] 2 Q. B. 
494. 

(6) Black V. Ottoman Bank, 15 Moo. P. C. at p. 484. 
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even where a bond is given under statute for securing 
the performance of the duties of an officer appointed 
under the statute, it is the duty of the surety to see 
that he does perform those duties, and if any direc- 
tions for securing that end are given by the statute to 
the superiors of the officer, those directions are for the 
additional security of the public only, and neglect of 
them does not discharge the surety (c), and this even 
though the persons guilty of that neglect are the 
obligees in the bond and plaintiffs in the action ((i). 
So a general rule of the Court of Chancery in 
Ireland, requiring that the recognizance of a tenant to 
whom lands were let by the Court should be enrolled 
and a certificate of the enrolment produced to the 
Master before he executed the lease, was held to be 
for the protection of the Court and suitors only, and 
not of the surety in the recognizance ; and the latter 
was therefore not discharged where, by the neglect of 
the Master to require the certificate, the recognizance 
had never been enrolled, so that the tenant had been 
able to encumber his property (e). Upon this ground 
not calling an officer to account according to a 
statute (/) and the omission to require him to bank 
moneys in his hands which the guarantors undertook 
he should bank(^) have been held not to discharge 
the sureties. But actual knowing connivance at the 
retention of moneys might discharge the surety (h), 
as amounting to a receipt and a fresh credit to the 

(c) WUks Y, Heeley, 1 C. & M. 249, CoIUtis v. Ghmmne, 9 Bing. 
544. S. C. in error 2 Bing. N. C. 7, 6 Bing. N. 0.^453 (H. L.), 
7 C. & F. 572. McTaggart v. WcUson, 8 C. & F. 626. Madden v. 
McMulUn, 13 Ir. C. L. R. 305. Oivardians of Mansfield Union y. 
Wright, L. R. 9 Q. B. D. 688. 

{d) Ibid, This proposition was doubted by Sir J. Hannen iu 
Guardians of Mansfield Union v. Wright, L. R 9 Q. B. D. 683, 
where, however, Collins v. (Tir^nne was not cited. Jessel, M.R, in 
that case expressed a view in accordance with the principle stated in 
the text. 

(«) Jephson v. Maunsell, 10 Ir. Eq. R. 38, 132. 

(/) md. 

ig) Creighton v. Hankin, 7 C. & F. 326. 

(h) See per Lord Brougham in McTaggart v. Watson, 7 C. & F. at 
p. 643. Dawson v. Lawes, Kay 280. 
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principal (t). And it might be that a statute directing 
a surety to be taken, and that the principal be 
promptly called to account, should be so framed as to 
secure to the surety the benefit of that provision, and 
operate to discharge him if it was disobeyed (A;). So 
in the case of a surety for a collector of taxes under 
48 Geo. III. c. 99, which by s. 18 enacted that "no 
bond shall be put in suit against any surety for any 
deficiency other than what shall remain unsatisfied 
after the sale of the lands," &c., of the collector in 
pursuance of powers and directions given to the com- 
missioners by the Act, sale of the lands, &c., was held 
a condition precedent to the enforcement of the bond 
against a surety (Z). Upon this provision a further 
question arose whether the condition was that literally 
all the lands of the collector must have been sold, or 
only those of which the commissioners had notice (I). 
Great division of opinion occurred upon this point, six 
judges being in favour of the latter view, and four, 
including Lord Brougham, of the former. The point 
was left undecided, and the proviso in the section was 
repealed soon afterwards (m). 

A surety may, of course, by stipulation make it a Expnm 
condition precedent that active steps be taken by the ^?'^^*^'*' ^^' 
creditor. So where the surety was not to be liable against the 
" but on failure of the creditor's utmost eflforts and p">»"p»1- 
legal proceedings" to obtain the money from the 
principal, it was held that the meaning was that the 
surety was not liable unless these measures were 
taken promptly, and not that the surety was liable 
whenever they had been taken (n). If the creditor, in 
taking a promissory note from principal and surety, 
agrees with the surety to call it in within three 

(i) Daws&n v. Lawes, Kay 280, 802, 303. 

(k) See Bank of Ireland v. Beres/ord, 6 Dow 283, 289. 

(I) Collins V. Oioynne, 9 Biug. 544. S.C. in error anb Tiom. Owynne 
V. BumelU 2 Bing. N. C. 7, 6 Bing. N. C. 453 (H. L.), 7 C. & F. 672. 
See also Beq, v. Fay, 4 L. R. Ir. 606. 

{m) 6 & '7 Vict. c. 24, s. 8. 

(n) Holl V. Hadl&y, 2 A. & E. 758. 

P.8. L 
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expressed in 
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years, and does not, the surety is released (o) ; but a 
mere memorandum, " This note is to be paid oflf within 
three years," does not bind the creditor to enforce it 
within that time. And where it was stipulated by a 
surety that the creditor should "see the principal 
make up his cash every month," the surety was not 
discharged in respect of the first month's embezzle- 
ments by neglect to carry this out, though he was dis- 
charged as to subsequent defalcations on the ground 
(it may be conjectured, for it does not appear) that 
he was then entitled to notice in order, if he wished it, 
to terminate the guarantee (p). And where it was 
stipulated that, before the surety was called on, the 
creditor '' should avail himself to the utmost of any 
actual and bond fide security," it was held that this did 
not oblige him to bring an action upon a bill, given as 
such security, which was certain to be unproductive (g). 
But where a guarantee was given to a mortgagee to 
cover any deficiency which might remain after the sale 
of the mortgaged property, it was held that this meant 
a completed sale, and that the guarantor could not 
be sued pending an action by the mortgagee upon a 
contract for the sale, which was repudiated by the 
purchaser (r). 

A stipulation that the creditor must exhaust any 
particular remedy against the principal before having 
recourse to the surety must be expressed in the 
guarantee. So oral evidence was held inadmissible 
to show that the indorsee of a bill of exchange drawn 
for the accommodation of the acceptor had taken the 
bill upon 'the terms of not calling upon the drawer 
until after certain securities to be deposited by the 
acceptor had been realised (s). 

(o) Latmrence v. JFalmsley, 12 C. B. N. S. 799. 

Ip) Montague v. TidcomU, 2 Vera. 518. See Phillips v. Foxall, 
L. R. 7 Q. B. 666. 

{q) Musket v. Rogers, 8 Scott 51. 

(r) Moor v. Roberts, 3 C. B. N. S. 830. 

(*) Abrey v. Crux, L. R 5 C. P. 37. See also New London Credit 
Syndicate y. NeaU, L. R. [1898] 2 Q. B. 487. 
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Upon the principle that it is the surety's duty to see Notice of 
that the principal performs the obligation guaranteed, ^^^^^ 
the surety is not, apart from special stipulation, 
entitled to notice of the default (0- So where the 
committee of a lunatic made default, and proceedings 
were taken and costs given against him, the surety for 
the committee was held liable for the costs (their 
undertaking extending to that), notwithstanding that 
they had received no notice of the default by reason of 
which costs were incurred (it). " If they had no notice 
of it," said Lord Lyndhurst, '* it was their own fault, 
for it was their duty to see that the committee duly 
passed his accounts '* (u). 

The right of the drawer or indorser of a bill to 
notice of dishonour is not an exception to this rule. 
Such a person is not by the law merchant liable at all 
until he has such notice (r). But a surety for pay- 
ment of a bill or note by the acceptor, not being 
himself a party to the bill or having contracted to be 
treated as if he were, is not entitled to notice of 
dishonour ; for it is his duty to see that it is paid (x). 

A surety may, of course, contract that the receipt of 
notice, either generally or within a certain time of the 
default, shall be a condition precedent to his liability (y). 
But an omission by the creditor to give notice as con- 
t*emplated does not necessarily discharge the surety (z). 
Where there was a surety for the repayment by in- 
stalments of a loan granted by a society to one of 

(0 yares v. Bowles, 14 East 510. Stoihert v. Oood/ellow, 1 N. & M. 
202. 

(u) In re Lockey, 1 Ph. 509. 

Iv) WarringUm v. Furhor, 8 East 242, 245. Black y, Ottoman 
BavJc, 15 Moo. P. C. 472, 484. Duncan, Fox d- Co, v. North and South 
Wales Bank, L. R. 6 A. C. 1, 18. Carter v. WliUe, L. R. 25 Ch. D. 
666, 671. 

{x) Warrington v. Furbor, 8 East 242. Swinijard v. Bou>es, 5 M. & S. 
62. HUchcock v. Humphrey, 5 M. & Gr. 559. WaUon v. Maacall, 
18 M. & W. 452. CarUr v. While, L. R. 25 Ch. D. 666. 

{y) Goring v. Edirumds, 6 Bing. 94. Gordon v. Bae, 8 E. & B. 
1065. And see Clarke v. Wilson, 3 M. & W. 208. 

(2) Gordon y. Bae, 8 £. & B. 1065. 

L 2 
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its members, and one of the roles stated that where a 
member was four weeks in arrear the committee were 
to communicate with the sureties, it was held that 
non-communication was no breach of the engagement 
of the surety, and he was not discharged (a). And in 
Gordon v. Eae (6), where a surety, before executing 
the bond, took a memorandum to the effect that she 
was to be informed if the account guaranteed exceeded 
£1,000, and was not reduced within a month, it was 
held that omission to do this did not discharge her (c). 

Demand apon A Surety has not, unless his contract so provides, 
befow'artioii. ^^7 Tight to require a demand to be made upon him 
before action. If a surety gives a bond conditioned 
to be void on the payment of a smaller sum ''on 
demand," or covenants or promises to pay the prin- 
cipal debt " on demand," a demand must be made upon 
him before he can be sued. His obligation is to pay 
a collateral sum, and differs from a promise to pay on 
demand a present debt owing by the promisor (d). In 
the latter case an action can be brought at once 
without any other demand than the writ (e). 

If a surety joins with a principal in a promissory 
note payable on demand for money lent to the latter, 
the surety appearing on the face of the note as a 
principal, although known to have joined merely as 
surety, he can (notwithstanding the above rule) be 
sued without previous demand, in the same way as 
the principal (/). But where a surety joined in such 
a note, and the payee gave a collateral memorandum 
that it was given to secure the banking account of 
the principal, the memorandum was treated as having 
the same effect as if it were a defeasance on the face 

(a) Price v. Kirkham, 3 H. & C. 437. 
(6) 8 K & B. 1065. 

(c) See, too, Cooper v. Evans^ L. R. 4 Eq. 46. 

(d) In re Broimi's Eatoute, Brmon v. Brown, L. R. [1893] 2 Ch. 300, 
oUowinK Birht v. Trippet, I Williams' Saund. 32. 

(«) Ibid. And see JS'vTion v. Ellairiy 2 M. k W. 461 ; Jackson v. 
Oyg, Johns. 39 ; Re George, L. R. 44 Ch. D. 627. 
(/) Ex parte Whitworth, 2 M. D. & De G. 158. 
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of the note, and an action against the surety was 
held not maintainable until after demand made upon 
him ig). 

Where a surety joined in a lease to a third party 
and covenanted that the lessee should " at all times 
during the term pay the rent on the respective days" 
when it became due, and that in case the lessee should 
neglect to pay the rent for forty days the defendant 
would pay it on demand, it was held that the earlier 
part of the covenant was qualified by the latter, and 
that the lessor could not sue the surety till after 
forty days* non-payment and demand made (A). A 
guarantee for the repayment of money which was in 
fact secured by mortgage, though it was not so stated 
in the guarantee, was held to become enforceable so as 
to set time running under the statute without notice 
to pay off the mortgage or demand upon the surety ; 
but apparently it would not be so if the debt had been 
guaranteed as a mortgage debt (i). 

The guarantor can, of course, by stipulation, inter- oUiarexpreiB 
pose any other condition precedent to his liability ®°°^**°°*' 
arising, as, for instance, that money shall be due 
from him to the principal on another account O)* or 
that a certificate shall be given by a third party that 
the creditor has performed his part of the principal 
contract (k). But where a building owner guaranteed 
the repayment of advances made to the builder ''upon 
the completion " of the buildings " in accordance with 
the contract " between himself and the builder, it was 
held that he was liable when the buildings were, in 
fact, completed, though the builder could not have 
sued for want of a certificate of completion required 
by the contract©. 

ig) HarUand v. Jukes, 1 H. & C. 667. 

(A) Sieklemore v. Hiidletaiiy 6 M. & S. 9. 

(i) BerUon ▼. Paddiami, 68 L. T. 405. 

U) Hill V. Nuttall, 17 C. B. N. S. 262. 

[k) See Ex parte Ashtoell, 2 Deac. & Gh. 281. 

(/) Lewis V. Hoare, 44 L. T. 66, 29 W. B. 857 (H. L.). 
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Payment oat of Again, the promise may be only that the debt shall 
fo]^*^'*^ be paid out of a fund of the debtor, and this either 
absolutely (m), provided the fund exists (n), or con- 
tingently upon there being no prior charges (o). And 
if the fund does not exist, the surety is not liable, 
provided, of course, there has been no fraud by him, 
and no express or implied warranty that it does (n). 
Thus, where three daughters agreed to pay a debt 
of their mother '* out of her estate at her decease," it 
was held that this was only a promise to pay out of 
what the mother might leave behind her available for 
the payment of her debts, and did not bind them to 
pay out of property of which the mother was tenant 
for life, with remainder to the promisors, notwith- 
standing that it was shown that in fact (though the 
creditor did not appear to have notice of this) the 
mother had no other property (n). So, where a surety 
guaranteed payment of the price of bricks to be 
supplied to a Government contractor "when the 
amount of the contract is paid," and the contract was 
put an end to by the Government, owing to the default 
of the contractor (who was allowed for the work 
actually done, for which, however, he had been paid in 
advance by consent of the plaintiff), the surety was 
held not liable for anything (p). 

Proaeeation of In a guarantee against embezzlement by a servant 
pnncipaL -^ ^^^ j^y pj-Qp^j. ^ords be made a condition precedent 
to liability that the servant be prosecuted (g), 

Admiaaonbya Unless by stipulation with the surety, an admission 
j^gJJJ"* by the principal debtor is no evidence against the 
principal. surety (r). Nor is he bound by a judgment or award 

(jTi) See Stephens v. Pell, 2 C. & M. 710 ; Broum v. Fletefier, 
85 L. T. 166, per Bramwell, B., arguendo ; Wilson v. Craven, 
8 M. & W. 584. 

(w) See Broum v. Fletcher, 35 L. T. 166. 

(o) See Jupp V. Richardson, 26 L. J. Ex. 261. 

(p) Hemming v. Trenery, 2 C. M. & R. 386. 

(g) See London Gfuarantee Co, v. Feamley, L. B. 6 A. C. 911. 

(r) JSvans v. Beattie, 6 Esp. 26. £x parte Young, In re Kitchen, 
L. R. 17 Ch. D. 668. 
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against the principal («). This rule has of course no 
application to the admissibility of the accounts stated 
between the principal and creditor upon the question 
of appropriation of payments made by the principal. 
The effect of the accounts is in such cases the very 
issue to be tried (t). But it has been held in Ireland 
that the books of a rate collector not deceased are 
evidence against his surety of the receipt of the money 
by the collector, at any rate where the surety bond was 
also conditioned for the correctness of the accounts(u). 
However this may be, in an action against a surety for 
an officer or servant after the death of the principal, 
it is clear that evidence may be given of entries or 
ticks made by him in the books kept by him in the 
course of the duty the performance of which was 
guaranteed (x). And even entries in a private book 
are admissible after his death on the ground that 
they were against interest (y), a principle which, it 
seems, should also make receipts given by him to the 
debtors of his employers evidence against his sureties 
after his death (z). 

It is common (a), however, to make express pro- 
vision for the surety being concluded by the admission 
of the principal, or by the result of proceedings against 
him, or by the certificate of a third person (6). But if 
the debt itself is irrecoverable for illegality no such 
certificate will make the surety liable (6). 

Sureties for a liquidator, in the winding-up of a 

(*) Ex parte Young, L. R. 17 Ch. D. 668. 

(0 This was the question in Lysaght v. Walker, 5 Bligh N. S. 1. 
The headnote would suggest that the general admissibility of accounts 
stated by the principal was affirmed in that case. But see case cited 
in the next note. 

(u) Ouardians o/AbbeyUix Uni(m v. Sutclife, 26 L. R. Ir. 832. 

{x) Qou y. WaUingUmy 8 B. & B. 182. Whitnash y. Oeorge, 8 B. & C. 
556. 

(y) MiddleUm v. MelUm, 5 M. & Ry. 264. 

(z) lbid,f questioning the dicta to the contrary in Oon y, WcUlingUm, 
8 B. k B. 132. 

(a) Kg,, in guarantees given to banks for advances, in bonds for 
liquidators, &c. • 

(b) See Stoan v. Bank qf Scotiand, 10 Bligh N. a 627. 
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company by or under the supervision of the Court, by 
the terms of whose bond the certificate of the chief 
clerk upon the liquidator's accounts is to be final, 
ought nevertheless to be allowed to attend at their 
own expense the taking of the accounts, and if the 
liquidator is known, when the taking of the accounts 
commences, to be bankrupt or unlikely to be able to 
pay over the balance found due, the sureties should 
have notice of the fact in order to enable them to 
attend (c). And where under such circumstances the 
accounts were taken without such notice, the surety 
was allowed to reopen them upon bringing into Court 
the amount of the bond (in that case less than the 
balance due from the liquidator), with an undertaking 
to pay interest in respect of the delay, and paying the 
costs of the summons (c). 

Eetainer. The executor of a creditor is entitled to retain the 

amount of a debt secured by the joint promissory 
note of a debtor and surety out of a legacy left by the 
creditor to the surety (d). 

The creditor is not entitled to call upon the execu- 
tors of a deceased surety to impound a fund to answer 
future claims of a contingent character (e). But the 
executor of an obligor in a money bond, whose lia- 
bility on the face of the bond was that of a principal, 
though in fact he was surety only, was held entitled to 
keep in hand the amount against creditors of inferior 
degree, though the debt was not yet payable, and 
though another obligor who was really the principal 
might possibly pay (/). 

(c) In re Birmingham Bremjig, Malting, and Dialillery Co.. 81 W. R. 
416, 52 L. J. Ch. 368. 

(d) Coates v. Coatea, 33 Beav. 249. 

{e) Ki)ig v. AfalcoU, 9 Hare 692. Cp. Antrobus y, Damdwru 8 Mer. 
669. 
(/) Aihinao^v v. Qrey, 1 Sm. k G. 677. 



( 158 ) 



CHAPTER V. 

MI8BEPBESENTATI0N AND CONCEALMENT. 

A DISCUSSION of the general principles upon which con- 
tracts may be set aside or their enforcement resisted 
upon the ground of fraud or misrepresentation is no 
part of the plan of this work. All that will be 
attempted is to illustrate the application of these 
principles to the contract of a surety. It is particu- 
larly important to bear in mind that in every case the 
point is not whether, had the facts been as they were 
represented, the default by the principal would have 
been obviated, but whether the surety, had he been 
correctly informed, might not have refused to under- 
take the liability (a). 

If circumstances calculated to influence a proposed CiroamBtancos 
surety are represented by the creditor as existing, and ^Jl^"*^ 
they cease to exist before the guarantee is complete, completion, 
that must be notified to the surety (b). Where, there- 
fore, it was known to be understood by a proposed 
surety for money misappropriated that an arrest of 
the principal was intended, but that intention was 
subsequently abandoned before the completion of the 
security, upon the creditors being informed that the 
circumstances did not disclose a felony, the security 
was set aside (c). So, if it is represented that it is 
intended that part of the risk will be borne by the 
creditor himself or by any specified party, a subse- 
quent abandonment of that intention, if not com- 

(a) See Amould on Marine Insurance (4th ed.) p. 511. 

(b) Lavies v. London and ProvincicU Marine Insurance Co,, L. R. 
8 Ch. D. 469. 

{e) Ibid, As to undertakings entered into under the apprehension 
of the prodecutiou of a relative, see also Williams v. Bayley, 
L. R. 1 H. L. 200. 
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monicated, will destroy the validity of the guarantee (d). 
But a surety, who has not been misled, cannot set 
up a verbal condition that in certain events the 
guarantee was to be returned to him {e). 

State of A guarantee will fail if the creditor misrepresents to 

thT^ciwa^ ^^^ surety the state of accounts between the principal 
and himself (/). But a surety proposing to guarantee 
a banking account should inquire whether there is 
any adverse balance already existing; he is not entitled 
to assume there is not (g). 

MisreprasentA- Misrepresentation may of course be made by mere 
tionbysiicDce. silence or concealment. This may vitiate a security 
without it being wilful and intentional or made with 
a view to advantage to be gained by the creditor {h). 
But a guarantee is not an insurance (i), and there is 
no obligation on the creditor to disclose to the surety 
every circumstance within his knowledge material for 
the surety to know (A;). 

In Owen v. Hotnan (Z), upon a motion for a receiver 
of the separate estate of a married woman, who had 
signed notes as surety, and who alleged that she had 
been induced to give them by the fraud of the debtor, 
known to the creditor, Lord Truro used words attribut- 
ing to a creditor taking a guarantee the same duty 
of complete disclosure as lies upon an assured in a 

(d) See Traill v. Baring, 4 Giff. 485, 4 De G. J. & S. 318. Cp. Evans 
V. Brembridge, 2 E. & J. 174 ; Hansard v. LMbridgty 8 TimeB L. B. 
846 (C. A.) ; Ellesmere Brewery Co. v. Cooper, L. E. [1896] 1 Q. B. 76. 
See post, p. 268. 

(«) McKewan v. Thomion, 2 F. & F. 594. 

if) Blest V. Braum, 8 Giff. 450, 4 De G. F. & J. 867. McKewan 
V. ThomUm, 2 F. & F. 694. 

{g) Kirhy v. Duke of Marlborough, 2 M. & S, 18. 

{h) BaiUon v. Mathews, 10 C. k F. 984. 

(i) See ante, pp. 9, 10. 

(k) Hamilton v. Watson, 12 C. & F. 109. North British Insurance 
Go. v. Lloyd, 10 Exch. 623. Wythes v. Labouchere, 3 De G. & J. 593, 
609. Fledge y. Buss, Johns. 663. Lee v. Jones, 14 0. B. N. S. 386, 
17 C. B. N. S. 482. fVay v. Ream, 13 C. B. N. S. 292. Davies y. 
London and Provincial Marine Insurance Co., L. R. 8 Ch. D. 469. 

(Z) 3 Mac & G. 378, 397. 
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marine policy. In the House of Lords (m), however, 
the receiver was refused solely on the ground that the 
circumstances made it so probable that the creditor 
might be responsible for the fraud (though the surety 
only swore vaguely to her belief) that thiB House would 
not inflict the hardship of a receiver at that stage. 
The dictum of Lord Truro above mentioned has 
been since disapproved (n), and it is now well settled 
that the non-disclosure, to avoid the guarantee, must 
amount to misrepresentation. 

A creditor must reveal to the surety every fact What matters 
which under the circumstances the surety would ^^*^ 
expect not to exist ; for the omission to mention that 
such a fact does exist is an implied representation 
that it does not (o). But a banker taking a guarantee 
for an overdraft to a customer is not ordinarily bound 
to disclose to the intending surety the unsatisfactory 
character of a previous account of the customer or 
other matters generally affecting his financial credit (p)y 
because dissatisfaction with the customer's credit is 
the probable reason for requiring the guarantee (q) ; 
and a guarantee given io a bank to cover the deficiency 
in produce to be consigned to the bank against biUs 
drawn was held good notwithstanding that the bank 
had been informed that there probably would be 
a deficiency and had not communicated it to the 
sureties (r). So in The North British Insurance Com- 
pany V. Lloyd {s) it was held that on taking a guarantee 
for a loan the creditor was not bound to disclose that 



(m) 4 H. L. C. 997. 

(n) North BritUk Insurance Co, v. Lloyd, 10 Exch. at p. 582 (where 
it is pointed out that Lord Truro did not seem aware of Hainilton v. 
Watam, 12 C. & F. 109). Fledge v. Buss, Johns. 663. 

(o) HaTnilUm v. Wataon, 12 C. & F. 109, 119, per Lord Campbell. 
Lee Y. Jones, 17 C. B. N. S. 482, 508, 504, per Blackburn, J. Phillips 
V. Foxall, L. R. 7 Q. B. 666. 

{p) Hamilton v. fVaisan, 12 C. & F. 109, 119. fFythes v. Lahoiuhere, 
3 D. A J. 593, 609. But see Small y. Chirrie, 2 Drewr. 102, 118. 

(q) See Lee v. JoTies, 17 C. B. N. S. 482. 
' Weltcn Y. S&mes, 5 Times L. B. 46. 
10 Exch. 523. 
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Existing 
indebtedness. 



the guarantee was taken because another surety was 
desirous of retiring. At the end of the judgment it is 
observed that a surety may retire for other reasons 
than distrust of the debtor's position. In Roper v. 
Cox (t) a landlord took a guarantee for a tenant with- 
out disclosing that the latter had in a previous tenancy 
to him been in default with his rent and was still 
indebted to him for it. This on demurrer was held 
no answer without an allegation of fraud. 

But in some circumstances the fact of existing 
indebtedness may be a matter to be naturally assumed 
not to exist, and in such cases disclosure must be 
made. Thus where merchants obtained a guarantee 
for the payment over to them of the receipts of their 
agent, who sold for them upon a del credere commission 
and was recited in the guarantee to be employed on 
terms of settling with them at short intervals, but 
who in fact was at the date of the guarantee to an 
extent largely exceeding the guarantee in arrear with 
payment for coals sold, it was held by the Court of 
Common Fleas and by a majority in the Exchequer 
Chamber that non-disclosure of these facts was, 
having regard to the recital, evidence of fraud (w). 
''It depends," said Blackburn, J., in the Exchequer 
Chamber, ''whether in such a transaction as that 
described in the agreement it might or might not 
naturally be expected that the masters might have 
allowed a balance of this extent to accumulate and 
might have allowed the amount to stand over unsettled 
for so long a time " (x). 



Prerions So, too, where a guarantee is taken for good 

aMi^Mtf °* behaviour, the employer must disclose any previous 

misconduct of the principal in his office of which he is 

aware. For it is not naturally to be expected that, if 



(0 10 L. R. Ir. 200. 

{u) Lee V. Jonea, 14 C. B. N. S. 886, 17 C. B. N. S. 482. 

(x) 17 C. B. N. S. at p. 606. 
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he had misconducted himself to the employer's know- 
ledge, he would be continued in the office (y). And so 
where there is a continuing guarantee of this sort the 
creditor must communicate any misconduct for which 
the servant might be dismissed which he finds out 
during the employment, or he will lose the benefit of 
the guarantee in respect of future misconduct (^r). 
But in Ireland it has been considered that this rule 
is inapplicable where the employee cannot be dismissed 
by the person taking the guarantee, as in the case of 
a guarantee taken by the collector-general of Dublin 
for the good conduct of a rate-collector, who could 
only be dismissed by the Lord Lieutenant (a). It has 
also been held in Ireland that the employer must have 
knowledge, and not merely the means of knowledge, 
in the sense that his ignorance is the result of mere 
neghgence or stupidity (b). If, however, the employer 
knows facts which give him reason to believe that 
there has been misconduct, and he does not disclose 
them, the surety is discharged (c). Where it was 
stipulated by the surety that the master should see the 
person employed make up his cash every month, but 
he did not do so, the surety was held liable only for the 
sum embezzled in the first month when the embezzle- 
ment began (d). 

The disclosure of previous misconduct, which the 
employer must make if he is aware of it, must be 
sufficiently complete to enable the surety to judge 
whether he will assent to the servant being retained in 
office on his guarantee; and therefore it was held 

(y) Smilh V. Bank of Scollandy I Dow 272, -explained by Black- 
bum, J., in Lee y, Jones^ 17 C. B. N. S. at p. 604. Phillips v. Foocall, 
L. R. 7 Q. B. 666. Sanderson v. Aston, L, R. 8 Ex. 73. 

(2) Phillips V. Foxall, L. R. 7 Q. B. 666. Sanderson v. Aston, 
L. R. 8 Ex. 73. Bnright v. Falvey, 4 L. R. Ir. 397. 

(a) Byrne v. Muzio, 8 L. R. Ir. 396. Lawder y, Lawder, Ir. R. 
7 C. L. 57. Enright v. Falvey, 4 L. R. Ir. 397. 

(b) Enright v. Falvey, 4 L. R. Ir. 397. Cp. Owynne v. Bumell, 
6 Bing. N. C. 463, 7 C. & F. 672. 

(c) Smith V. Bank of Scotland, 1 Dow 272, per Lord Eldon. 

(d) Montagite v. Tidcmnbe, 2 Vera. 518. 
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that notice of ''defaults to a large amount" was not 
enough where there had been falsification of books 
and fabrication of entries (e). 

It does not appear to have been decided whether an 
employer must disclose to a guarantor misconduct 
of the servant in other positions of which he is 
aware (/). 

The holder of a fidelity guarantee does not, by 
merely delaying to communicate a defalcation to the 
surety, lose his remedy against him for that defalcation, 
provided he does not actively conceal it from him, and 
the rights of the parties have not been altered (^r); 
and a treatment of the defalcation in the books of the 
employer as a loan so as to prevent the other clerks 
knowing the fact does not discharge the surety either 
as a concealment from him or, if not so intended, by 
way of waiver or novation ( g) . So a continuance of the 
employment or credit after a defalcation, and without 
communicating it, will not release the guarantor in 
respect of that defalcation (h). 

Principal Where the debt guaranteed is the result of fraud 

creditor. ^ practised upon the principal by the creditor, the surety 
may have the guarantee cancelled (t) ; but he must 
make the principal a party in order that the whole 
transaction may be set aside at once (t). And co- 
sureties are also necessary parties to actions by one 
surety to have the guarantee given up (A:), but not 
sureties for a distinct part of the same debt (Z). 

Secret Where the money raised on a guarantee purporting 

to^pHwSion* *^ Bccure a debt to be thereafter incurred is wholly 

of advances. . . . 

(«) Enright v. Fcdvey, 4 L. R Ir. 397. 

(/) See, however, Wythes v. Labouehere, 3 De G. & J. 598, 609. 
(g) Peel v. Tatlock. 1 B. & P. 419. 
(h) Montague v. Tidcomhe, 2 Vem. 518. 
(t) Allan v. ffoulden, 6 Beav. 148. 

(k) Ibid. Ware v. Bonooodf 14 Ves. at p. 84. But cp. Coope v. 
Twynam, T. & R. 426. 
(Z) Pendlebury v. Walker, 4 Y. & C. Ex. 424. 
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or partially applied to an existing debt of the principal, 
and this is done not voluntarily, but pursuant to an 
arrangement made before the guarantee was given, 
the surety is not bound. In Hamilton v. WaUon (m) 
the principal debtor had a cash credit with a Scotch 
bank, secured by the guarantee of three persons. The 
money having been all drawn out, and one of the 
sureties having died, the bank pressed him either to 
pay or to find another surety. Thereupon a new cash 
credit was opened for the same amount, and the 
plaintiff became one of the sureties. The bank did 
not inform him of the existence of the other account. 
As soon as the new cash credit was opened the 
principal drew upon it to its full extent, and paid in 
the draft in satisfaction of the old account. There 
was no allegation that there was a contract between 
the principal and the bank that this should be done, 
and it was held, in the House of Lords, that there 
was no obligation to disclose unasked the mere expecta- 
tion that it would be done. At the same time it was 
said that, had there been a bargain to that effect, the 
bank would have been bound to disclose it, on the 
ground that it was " something between the creditor 
and the principal debtor which the surety would not 
naturally expect to take place " (n). So in Stone v. 
Compton (o), where a mortgage securing the same sum 
as that covered by the guarantee, and which was read 
over by the creditor's agent to the surety, recited that 
the full sum was being advanced, whereas it had been 
agreed that part of it should be applied to an old debt 
which the mortgage recited as paid, the Court of 
Common Pleas held that the creditor could not in law 
recover, though no intention to defraud was sug- 
gested ip). Where the assets of a debtor firm were 
assigned in trust to allow the firm to carry on the 

(m) 12 C. & F. 109. 

(n) 12 C. & F. at p. 119. See, too, Pendlebury v. Walker, 4 Y. & C. 
Ex- 424 ; Stone v. Compton, 6 Bing. N. C. 142. 
(o) 6 Bing. N. C. 142. 
{p) But see Greenfield v. Edwards, 8 De 0. J. k S. 582. 
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business and to pay out of the proceeds a composi- 
tion to the creditors, and the assignees afterwards 
guaranteed to a banking company, which was recited 
to have agreed to open an account with the debtors, 
payment of the advance out of the proceeds of the 
business, it being known to all parties at the time that 
the firm was already indebted to the banking company 
for advances since the deed of assignment, it was held 
no objection to the company's right to recover that the 
antecedent advances had been paid off by moneys 
received by them since the guarantee (q). There 
is no obligation to disclose to a surety an arrange- 
ment made by the debtor with another surety, to 
whom he is indebted, for the payment of part of 
that debt out of the money to be raised on the 
guarantee (r). 

other secret But any private arrangement modifying what from 
arrangements, the terms of his guarantee the surety would take 
to be the transaction between the principal and the 
creditor must be communicated to the surety («), 
afi where a surety joined with the principal in a 
promissory note, but there was an understanding 
between the principal and the payee that the note 
should not be enforced for five years, and that interest 
at 10 per cent, should be payable, being secured by a 
distinct note of the principal (s). And a surety who 
guaranteed the execution of a contract to the satis- 
faction of the surveyor of a local board was relieved 
by the non-disclosure to him of an arrangement by 
which the local board had agreed that the surveyor 
of a neighbouring landowner should have joint control 
of the work (t). Where a surety guarantees to one of 
a number of creditors repayment of an advance to be 
made by that creditor to enable the debtor to pay 

iq) Wilson V. Craven, 8 M. & W. 684. 
(r) Mackreth v. Walnisley, 51 L. T. 19. 

(*) See Espey v. Ijake, 10 Hare 260. Cp. Walker v. Hardman, 
4 C. & F. 258. 

{t) Stiff Y. Eastbourne Local Board, 19 L. T. 408. 
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a composition which the general body of creditors 
have agreed to accept, and the creditor making the 
advance secretly arranges for and takes payment of 
his own debt in full, the surety is entitled to be 
discharged (u). 

(m) Pendlebury v. Walker, 4 Y. k C. Ex. 424. 



P.S. 
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CHAPTER VI. 
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ILLEGALITY. 

A GUARANTEE, like any other contract, may be void 
for illegality, which may affect either the debt itself 
guaranteed, or only the guarantee. If the debt itself is 
void for illegality, it cannot of course be recovered under 
the guarantee (a). So guarantees have frequently been 
held void where given for a secret preference by a 
bankrupt or compounding debtor (h). And a promise 
that a corporation shall do something, beyond its legal 
powers is void (c). On the other hand, a surety for 
the repayment of money borrowed by a company ultra 
vires is liable (e). 

But the guarantee may be illegal and void though 
the debt itself is enforceable, as where it is given in 
order to induce the creditor to conceal the existence of 
the debt, so as to deceive the Court in bankruptcy (/), 
or is given to stifle a prosecution (</). 



(a) Swan v. Bank of Scotland, 10 Bligli N. S. 627. 

{b) Jacknmnv. Mitchell, 13 Yes. 681. Colevuin v. Waller, 3 Y. &.I. 
212. McKevxin v. Samlcrsan. L. K. 15 Eq. 2*29. 

(c) McGregor v. Dover awl Deal R., 18 Q. B. 618 (Exch. Ch.). 

(c) Chavibers v. Manchester and Milford E. Co., 5 B. & S. 588, 612. 
Yorkshire Railway Wagon Co. v. Mariarc, L. R. 19 Ch. D. 478. Tlie 
distinction between such a case and that of a contract that a eor])ora> 
tiou shall do something beyond its legal iiowei-s (see above) is ^^rhaps 
that the latter contract can only be fulfilled by the procuration of an 
illegal act, whereas the obligation of a mere guarantee for a debt can 
be satisfied by payments by the surety, who may be considered ns 
prepared to lose his right over against the corporation, if the law 
forbids it to pav. 

(/) Coles V. Strict, 15 Q. B. 2. 

(</) Cannon v. Ra7id^, 23 L. T. 817. 11 Cox C. C. 631. Scmr 
V. Coh^i, 45 L. T. 589. WUliama v. Bayleii, L. R. 1 H. L. 200. 
Rourke v. Mealey, 4 L. li. Ir. 166. Darics v. London and Riv- 
vincial Marine Insurance Co., L. R. 8 Ch. D. 469. Jones v. 
MerUyneihshire BiUlding Society, L. R. [1891] 2 Ch. 587, [1892] 
11 Ch 73. 



ILLEGALITY. 168 

In Flower v. Sadler (h) it was doubted by Brett and 
Cotton, L JJ., whether an acceptor of bills of exchange 
for good and valuable consideration could set up that 
the indorsement by the drawer to the plaintiff was for 
an illegal consideration. 

A mere threat to prosecute is not illegal (i), nor of Threat of 
■course is a mere abstention from prosecution (A:). There p'^^^*^®"*- 
must either be a promise to forbear to prosecute on 
condition of the receipt of the security, or the security 
must be taken on the terms that it is to be retained if 
forbearance is given (k). A mere promise not to insti- 
tute a prosecution does not by itself make void for 
illegality a guarantee for which there is other con- 
sideration, viz. forbearing a civil suit (k). But where 
there is an agreement to stifle a prosecution the 
guarantee is void, whether the alleged criminal was in 
fact guilty or not, and whether the prosecution has 
been in fact stifled or not (Q. 

There is a distinction in the inference to be drawn (m) 
between cases where a debtor gives a security for his own 
•debt under apprehension of a prosecution and cases 
where by a threat to prosecute a debtor a guarantee 
or security is obtained from a third person under no 
independent liability (;i). In the former case the cir- 
-cumstance that the security was obtained by a threat 
of prosecution does not of itself show that there was 
an agreement not to prosecute, and thus does not neces- 
sarily vitiate the security (o). But threats addressed 
to a third person to which he yields almost necessarily 
show that the guarantee was given on the terms of 



(h) L. R. 9 Q. B. D. 83, 10 Q. B. D. 572. 

{i).Flaw€r v. Siuihr, L. R. 9 Q. B. D. 83, 10 Q. B. D. 572. 

{k) See per Bowen, L.J., hiJcmesy. Merionethshire. Builditig Societi/, 
L. R. [1892] 1 Ch. 173 at p. 184 ; Jlourke v. Mealei/, 4 L. R. Ir. 166. 

(l) Caniwu V. Jlan/iM, 23 L. T. 817, 11 Cox C. C. 631. Maurkev. 
Mcaley, 4 L. R. Ir. 166. Seear v. Cohen, 45 L. T. 589. 

(m) See per Vaughau Williams, J., in Jone^s v. Merionethshire 
Bnildiivfj SocUty, L. R. [1891] 2 Ch. 587 at p. 594. 

(n) Flower v. Siulkr, L. R. 9 Q. B. D. 83, 10 Q. B. D. 572. Cp. 
Dodge v. Frimjle, 29 L. J. Ex. 115. 

(o) Ibid, See the cases there cited and approved. 

M 2 
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there being no prosecution (p), and in many cases there 
is no other consideration which can be suggested (q). 

Undue Where a security is obtained, by a threat of prose- 

pressure. cution, from a father or other near relative of the 
suggested delinquent, it may also be invalid as extorted 
by undue influence or pressure 0). But pressure and 
illegality due to threats of prosecution are two distinct 
grounds of objection to its validity («). Illegality alone 
will only enable the surety to resist, as defendant, a 
demand upon a guarantee. If he claims that money 
be repaid, or that a security be returned to him, he 
must show undue influence or pressure (f). But in 
either case, if the surety has paid a fund to trustees to 
secure a debt, and the trustees still hold it, the Court 
will order it to be restored, as it cannot be left in 
medio for ever («). 



p) Joiifs V. MerionHlisJdre Buiidiw/ Society, L. R. [1891] 2 Ch. 587, 
[1892] 1 Ch. 173. Seear v. CWi^j, 45 L. T. N. S. 689. 

(q) See IVillUims v. Bayley, L. R. 1 H. L. 200 ; Flower v. Sadler, 
L. R. 9 Q. B. D. 88, 10 Q. B. D. 672. Cp. Hourke v. Mealey, 4 L. R. 
Ir. 166. 

(r) Williams v. Bayley, L. R. 1 H. L. 200. Seear v. Coheii 
46 L. T. N. S. 589. Jo7ies v. Merionethshire Building Sod^Ay, L. R 
[1891] 2 Ch. 587, [1892] 1 Ch. 173. 

(.9) See Rmirke v. Mealeif, 4 L. R. Ir. 166. 

(t) Joiies V. Merimteth shire BwUdiiig Society, L. R. [1892] 1 Ch. 
173. But cp. Davies v. London Marine Iiistirance Co,, L. R. 8 Ch. D. 
at p. 477. 

(it) Davies \. London aiid Provincial Marine Insurance Co., L. R. 
8 Ch. D. at p. 477, per Fry, J. 
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CHAPTER VII. 

THE RIGHTS OF A SURETY. 

(1) Generally. 

The rights of a surety may be classified as follows : — 

I. As against the creditor, to have his remedies 
exercised and his securities enforced 

(a) Against the principal or sureties in a prior degree 

with a view to the relief in toto of the surety, and 

(b) Against every co-surety with a view to putting 

upon him his proportion of the burden in relief 
of every other surety pro tanto. 

II. As against the principal debtor and sureties in a 
prior degree, to be indemnified and to have the remedies 
and securities of the creditor kept alive for that purpose. 

III. As against co-sureties, to have rateable contri- 
bution towards the deficiency payable to the creditor, 
to have the remedies and securities of the creditor kept 
alive for that purpose, and to have a rateable appor- 
tionment of payments or securities received by any 
surety from the debtor. 

These rights in their origin are all based upon the General 
equity of the surety, subject to the paramount right of P™»cipie. 
the creditor to be paid, to have the powers of the 
creditor so applied as to produce as far as possible an 
equitable result as between all persons liable (a) ; and 
the equitable result aimed at is that the person who is 

(a) See Da-iny v. Lwd JFinchilsea, 1 Cox 318, 2 B. & P. 270, 
2 W. & T. L. C. Eti. (7th ed.) 635; Stirling v. Fvrreaier, 3 Bligh 
675 ; CrayUiome v. Swuibunic, 14 Ves. 160 ; Dmvcan, Fox <fc Co, v. 
Nfxrth u7id South Wales Bank, L. R. 6 A. C. 1. 
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primarily liable should bear the burden in total relief 
of the others, or, if there is a deficiency, that it should 
fall equally upon those others who are liable secondarily 
as regards him, and co-ordinately as between them- 
selves (/>). These rights, therefore, none of them neces- 
sarily depend upon a contract in that behalf (though 
in many cases such a contract could readily be implied 
from the facts) either between the creditor or principal 
and the surety, or between the sureties themselves- 
They rest solely upon the consideration that if, as 
between several persons or properties «11 equally liable 
at law to the same demand, it woilld be equitable that 
the burden should fall in a certain way, the Court will 
so far as possible, having regard to the solvency of the 
different parties, see that, if that burden is placed 
inequitably by the exercise of the legal right, its 
incidence should be afterwards readjusted (c). 

It seems established that as against the principal 
and co-sureties these rights of a surety can be pro- 
spectively enforced ; that is to say that the surety need 
not himself have paid the debt in order to entitle him 
to compel the principal to protect him in full by 
paying the whole debt, and the co-sureties to protect 
him against having to pay more than his share by 
paying their several due proportions (d). But as. 
against the creditor it is submitted, notwithstanding 
certain dicta which might be construed in an opposite 
sense, that a surety has not, unless he has it by the 
express terms of his contract, any right to compel the 
creditor to come either in the first instance upon the 
principal, or, failing him, upon the sureties rateably, 
and not upon one more than the others. The dicta 
referred to are to be found in the considered judgment 
of Wright, J., in Wolmershaiiscn v. Gullick (d). In 



{b) See Duiican^ Fox tL Co. v. North and South Wales Bmik, L. R. 
6 A. C. 1, per Lord Blackburn at pp. 19, 20. 

(c) See Craythoriie v. Hwiii^rne^ 14 Yes. IGO, 165. 

{d) iVolmersMusen v. (hdlick, L. R. [1898] 2 Cli. 514. 
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that case the actual point decided was that a surety 
might obtain, before payment by himself, a decree 
ordering co-sureties to pay their shares to the creditor 
and shield the plaintiff, who was under an immediate 
liability to the creditor, from the necessity of paying 
money out of pocket beyond his own proportion. As 
justifying a prospective order of that kind, Morgan v. 
Seymmvr {e) and Dering v. The Earl of Wiiichilsea (/) 
were cited ; and for this purpose it is not to be doubted 
that they are authorities in point. But from the 
circumstance that in those cases the creditor was 
also made a defendant the learned judge drew the 
conclusion that a surety, although by the terms of his 
contract unconditionally liable for the whole debt, 
could in equity have the creditor " controlled and 
restrained from enforcing his legal right inequitably 
against one alone of the sureties '' (g). It is submitted, 

{c) 1 Ch. R. 120. And see;?^*^ p. 168. 

(/) 2 W\ & T. L. C. Eti. (7th ed.) 535. 

{g) L. R. [I893J 2 Ch. at p. 622. This would be in effect to 
inti-ocluce into English equity jurisprudence the rights of ** division" 
and, a fortiori^ or 'discussion" which a surety possessed under the 
later Roman law and tlie Scotch and Continental systems which have 
followed it. See Mackeld. Syst. Jur. Rom. s. 438 : *'* Cetemm creditori 
ex jnre stricto electio est utruin prius debitorem an statim fidejussorcm 
couvenire velit ; attanien ex recentiore jure tidejussori benehcium 
ordinis seu excussionis com petit ex quo postulare potest ut creditor 
prius cum debitore principali experiatur. Plures coniidejussores ipso 
jure in solidum tenentur ; habent tamen ex recentiore jure beneticium 
divisionis ex episcola D. Hadriani, cujus vi Udejussor in solidum 
conventus exigere potest ut prius de rata sua tantum modo secum 
agatur. Utrumque tamen beneticium cessat si in illo debitor piincipalis, 
in hoc coniidejussores non sunt solvendo aut facile convouiri nequeunt 
aut si fidejussor expresse beneticio renuntiavit. " And see as to the 
riglit of discussion Dig. lib. 46, tit. 1, 1. 17, 1. 61, s. 3, and 1. 62 ; 
Cod. lib. 8, tit. 41, 1. 5 and 1. 19 ; Nov. 4, c. 1 ; and as to the right 
of division Cod. lib. 8, til. 41, 1. 2 and 1. 21 ; Nov. 99, c. 1 ; Gains 
8, 121 and 122. 

It seems upon the Continent to have been sufficient to deprive the 
surety of these rights if he contracted *'as principal'' (Burge on 
Principal and Surety, p. 384. Voet. 46, tit. 1, 16). And in Scotland 
the right ot discussion (abolished by 19 & 20 Vict. c. 60) was confined 
to cautioners "bound as such" (Bell's Comm. (7th ed.) vol. i. 365). 
In Wobnershauseii v. Guliickj the sureties seem to have given 
promissor}' notes. The rejwrt says they gave them '*as sureties." 
But this presumably was not expressed on the face of the notes ; 
and, if it was not, it would seem that even under the civil law they 
would have liad no right of division or discussion, for they would 
contract as principals. 
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however, that in the cases referred to the creditor was 
only made a party in order to compel him to receive 
the money which the co-sureties were called upon to 
pay and in order to\)btain a discharge for all parties, 
and that the equity primarily asserted was not against 
the creditor to control his remedies, but only against 
the co-sureties to obtain contribution. 

In Morgan v. Seymour (It) a surety, before payment 
by himself, obtained in a suit against the creditor (who 
was suing him at law) and his co-surety an order that 
the latter should pay his moiety to the creditor. But 
the only relief which the report shows to have been 
given against the creditor was that he should assign 
the bond of the principal to the two sureties. 

In Bering v. The Earl of Winchilsea (i), under 
similar circumstances, the order was that the co- 
sureties should pay their proportionate shares to the 
creditor, the Crown, and that thereupon the Attorney- 
General should acknowledge satisfaction on the record 
of the judgment which had been obtained against the 
plaintiff, and that the bonds of the defendant sureties 
should be given up. There is nothing to show that 
execution against the plaintiff was restrained. On 
the contrary, in giving judgment the Lord Chief Baron 
says, ** He on whom the Crown calFs must pay to the 
Crown, but as between themselves they are in cequali 
jure and shall contribute." 

In an earlier case, Griersid^ v. Benson (k)^ judg- 
ment had been obtained by default against two sureties 
in an administration bond, and they filed their bill 
against the creditor and the principal, taking several 
exceptions to the bond (all of which failed), and for 
indemnity by the principal. The order made was that 
the execution should be restrained upon payment by 

(h) 1 Ch. Rep. 120, cited in full L. R. [1893] 2 Ch. at p. 521. 
(t) 2 W. & T. L. C. Eq. (7th ed.) 685. 
{k) 3 Atk. 248. 
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the principal or sureties, or any of them, the sureties 
to be at liberty to prosecute the decree against the 
principal for indemnity in case they or any of them 
should pay what should be found due, and each surety 
to be at liberty to prosecute it against the other for 
contribution in case he should pay more than a rate- 
able proportion. An injunction was granted till the 
Master's report, but obviously only because till the 
report it could not be ascertained what sum was 
really recoverable on the bond, the judgment at law 
having been for the penalty (Z). In this case it clearly 
occurred to no one that the creditor could be prevented 
from getting the sum he was entitled to from any one 
of the obligors that he chose. 

There is no doubt that a cognisee in a recognizance 
might- be compelled to extend tiie lands still in the 
hands of the cognisor before he resorted to any that 
had been aliened; and, if all had been aliened, he 
might be compelled to extend the whole. And if he 
extended the lands of one purchaser only, the extent 
would have been before 16 & 17 Car. 2, c. 5, set 
aside upon audita qtierela or scire facias (m). And in 
chancery there are instances of the right of distress 
being controlled in the same way(n). Further, in 
Tynt v. Tynt (o) it was said that sureties in a recog- 
nisance might even at law, if the jointress of the 
principal got an assignment of the recognizance and 
endeavoured to load the sureties, insist, upon audita 
qtierela, that the principal's lands should be first 
extended. 

But the application of such principles to cases of 
principal and surety generally seems to be clearly 

(I) This appears from the roll. See ArcMrislwp of Ganterhunj v. 
Jtobisrtson^ 1 C. & M. at p. 700, note. 

{m) Vin. Abr. Contribution A. 3, 4, 19, 27. 28, 34 ; 3 Co. 14 b ; 
2 Co. Inst. 896 ; Com. Di^. Audita querela B. 

(n) Vin. Abr. Contribution A. 18. 

(0) 2 P. W. at p. 542. 
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negatived, at any rate as to any right of the surety to 
resist the demand of the creditor pending resort to 
the principal or his estate, by the judgment of Sir 
John Romilly in Jackson v. Diglnf (p) and the decision 
of the House of Lords in Ewart v. Latta{q). In 
Javhson v. Dighy (p) it was held in terms that a surety 
by way of covenant had no such right ; but the report 
is very short. In Eivai-t v. Latta (q) the estate of a 
sm-ety, who had joined the principal in a promissory 
. note, had been sequestrated under the Scotch law, and 
the trustee refused the creditor's proof except on the 
terms of his making over his remedies and securities 
against the principal. Lord Westbury, L.C., said the 
sole question was whether a debtor, who is still in a 
state of indebtedness, has any right to call upon the 
creditor to make a conveyance of his security or his 
remedies against other persons. * * The Lord Ordinary, ' ' 
he continued, '' was of opinion that there was no such 
right, and, in common reason and according to natural 
justice, this appears to be quite obvious, and a very 
reasonable conclusion, that until the debtor has dis- 
charged himself of his liability, until he has fulfilled 
his own contract, he has no right to dictate any terms, 
to prescribe any duty, or to make any demand upon 
his creditor. The creditor must be left in full 
possession of the whole of the remedies which the 
original contract gave him, and he must be left 
unfettered and at liberty to exhaust those remedies, 
and he cannot be required to put any limitation 
upon the course of legal action given to him by his 
contract, by any person who is still his debtor, except 
upon the terms of that debt being completely satis- 
tied "(r). Later in his speech the Lord Chancellor 
says the same principle prevails in the law of England, 
and he characterises as inconsistent with that principle 



ip) 2 W. K. 540. 

Iq) 4 Alacq. H. L. 983. See JiUo Ex parte Turquand, L. K 
3 Ch. D. 445. 

{r) 4 Mactj. H. L. at p. 987. 
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the reasoning of the Court of Session that a surety 
" who had not paid the debt was nevertheless entitled 
to call upon the principal creditor to act finally, that 
is to say, to require the principal creditor to sue the 
principal debtor " («). 

This reasoning seems as applicable to the case of a 
surety claiming before payment to stay the hand of 
the creditor pending the bringing in of co-sureties to 
contribute as to the case of a surety claiming to do 
so pending discussion of the principal, if indeed the 
former is not an a fortion case. In either case it is a 
claim by a debtor in default to dictate to the creditor 
as to the use of his remedies. 

Similar views prevailed in the American case of 
Hayes v. Ward{t), where the plaintiff sought to have 
the creditor resti^ained from proceeding against him 
upon a promissory note which he had indorsed as 
surety, until he had exhausted a security which he 
held upon property of the principal in another state. 
Chancellor Kent, after referring to the lioman law, 
said that he knew of no rule of English equity juris- 
prudence corresponding to the benejicium ordinis : but 
in that particular case, because it was suggested and 
seemed probable that the creditor had lost the security 
upon the property of the principal by his own act, 
in which case the surety would be discharged, the 
Chancellor granted an injunction till that should be 
ascertained. 

There is a provision in Magna Charta preventing 
the Crown distraining sureties while the principal 
debtor is sufficient for the debt ; but this has always 
been construed as applicable only to sureties whose 
liability was expressed not to arise till after the 
remedies against the debtor had been resorted to (ii), 

(«) 4 Mac<i. H. L. at p. 989. 
{Jt) 4 Johiw. Ch. Ca. 123 (1819). 

(?0 A,-G. V. Kcsby, Haixl. 377. A.-G, v. Afkinso)!, 1 Y. & J. 207. 
licy. V. Fay, 4 L. R. Ir. tJOt). 
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Cases A somewhat similar question to that discussed above 

those^o?** ^ ^^® arisen in eases where it has been suggested that 
principal and the Creditor ought to be compelled in equity to resort 
surety. jjQ ^ tnnd created by domestic or foreign legislation, 

instead of enforcing a personal liability. 

In Holditch v. Mist (x) a director of the South Sea 
Company, whose property had by Act of Parliament 
been vested in trustees for payment of his debts, was 
sued to judgment by a creditor. Lord Macclesfield 
held that, the Act not being for the benefit of the 
directors, they had no equity to restrain the creditors 
pressing their claims in 2>er8onaviy instead of claiming 
under the trust ; and afterwards the trustees paid the 
money out of the allowance reserved by the Act to the 
director. 

In Wright v. Xutt (j/), however. Lord Thurlow and 
Sir Lloyd Kenyon held that an American loyalist, 
whose property had been confiscated by act of assembly 
passed during the War of Independence, subject to a 
right to the creditors to have their debts paid out of 
it, was entitled to an injunction restraining a creditor, 
who might have resorted to that fund, but had not, 
from proceeding personally against him ; and this 
opinion was approved obiter by Lord Loughborough 
in the Common Pleas in Folliott v. Ogden (2). In 
Wright V. Simjyson (a), however, a similar case decided 
in 1802, Lord Eldon throws doubt on the correctness 
of that decision, pointing out that the creditor ought 
not to have the personal right of action which he con- 
tracted for taken away without his concurrence. He 
refused the injunction, however, on the ground that it 
was not clear that the creditor in the particular case 
before him could obtain satisfaction out of the fund 
in America, and that this question was not to be 



[,r) 1 P. W. 694. 

{If) 3 Hro. C. C. 326, 1 H. Bl. 137 

(:) 1 H. lil. at p. 136. 

{(i) 6 Vcs. 714. 
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decided at the risk of the creditor. In the course of 
the judgment Lord Eldon summarises the position of 
a surety in the following words : "As to the case of 
principal and surety, in general cases I never under- 
stood that between the obligee and the surety there 
was an obligation of active diligence against the 
principal. If the obligee begins to sue the principal, 
and afterwards gives time, then the surety has the 
benefit of it. But the surety is a guarantee, and it 
is his business to see whether the principal pays, and 
not that of the creditor. The holder of the security, 
therefore, in general cases, may lay hold of the surety, 
and till very lately even in circumstances under which 
the surety would not have had the same benefit that 
the creditor would have had. But in late cases, pro- 
vided there was no risk, delay, or expense, as in the 
case put of the money in the next room, indemni- 
fjnng against the consequences of risk, delay, and 
expense, the surety has a right to call upon the 
creditor to do the most he can for his benefit, and 
the latter cases have gone farther. It is now clear 
that if the surety deposits the money and agrees that 
the creditor shall be at no expense, he may compel 
the creditor to prove under a commission of bank- 
ruptcy, and give the benefit of an assignment in 
that way" (6). 

The surety is, however, entitled to the benefit of the Where creditor 
creditor's remedies the moment he pays the debt. If, ^*" ^^^ *"®- 
therefore, he ofiers to pay the debt on condition that 
those remedies are made over to him, but the creditor 
refuses, he is entitled to pay the money into Court 
and bring an action for an assignment of the 
remedies (c). 

On this principle, where the creditor has an oppor- 
tunity of recovering the money from the principal, 

(h) fi Vcs. at p. 734. 

(r) Goddard v. IVhyU, 2 Giff. 449. 
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which will not be available to the surety, the latter can, 
upon depositing the debt and indemnifying the creditor, 
compel him to take advantage of that opportunity. 
In Cottin V. Blane (d) the plaintiff had guaranteed 
the performance of his obligations by the charterer of 
an American vessel which was detained at Bordeaux 
under an embargo, the French National Convention 
resolving to compensate neutral owners for the losses 
which the embargo might bring upon them. The 
owner was restrained from suing the plaintiff upon the 
guarantee, the latter bringing the money into Court ; 
and the marginal note suggests that the reason was 
that the plaintiff, being an Englishman, and not a 
neutral, could not have come in under the resolution of 
the National Convention. It is observed that in this 
case the fund created by the Convention was one which 
the surety was entitled to treat as a fund of the 
principal created to make good his enforced default, 
and it seems clear upon principle that the surety would 
• ultimately have an equity to compel the creditor to 
avail himself of that fund(c). But the point is that 
relief was only granted upon the surety bringing the 
money into Court. 

So also in bankruptcy, in the days when a surety 
could not prove in his own name for payments after 
the bankruptcy, he might compel the creditor to prove 
for his benefit upon depositing the money and indem- 
nifying him against loss (f). And when the creditor 
is in possession of a fund belonging to the surety, the 
surety can insist on his proceeding against any fund 
of the debtor or against the debtor personally in relief 
of the surety's fund (g). 



id) 2 Anstr. 544. 

(c) See Pantons v. Briddocli^ 2 Vern. 60S. C]>. jmt, p. 201. 

(/) Wright v. Simpson^ 6 Ves. at y. 734. See the |»riinuple 
explained per Lord Eldon in Co}ns v. MiddJdon, T. k R. 224 at p. 230, 
and per Turner, L.J., in Ex parte Tni/ht-y 1 De G. & J. 302 at 
p. 308. 

(g) See Ex parte Goodman, 3 Aladd. 373 ; In re JVesizinUiK^'i, 
5 B. & Ad. 817. 
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The creditor, as has been seen (A), is not obliged to Payment made 
take any notice of a mere naked demand by a surety, ^ndertircum- 
who has paid nothing, that he should sue the prin- stances of 
cipal. Where, however, a servant of the old East ^i'^''^^'^^"* 
India Company was surety for another servant, and 
the Company, under circumstances of duress, com- 
pelled the surety in India to pay a large sum, as being 
the amount due from the principal, without any pro- 
ceeding against the principal or account taken, the 
Court ordered the Company to replace the amount 
pending the ascertainment of the rights of the 
parties (i). 

(2) Indemnity, 

A surety (.;) paying the debt has for a century or History of the 
more been entitled to recover over against the principal, indemnity, 
as for money paid to his use (&). 

Anciently, however, a surety without counter-security 
had at common law no means of obtaining reimburse- 
ment (0» though he might have maintained such an 
action by the custom of London (?w). 

In equity, however, a surety was always enabled to 
work out his indemnity through the remedies of the 
creditor, which, upon his paying the debt, the Court 
used to order the creditor to assign to him («) ; or a 
direct right of recoupment was conceded to him (o). 



{h) Ante^ pp. 106-173. Wright v. Simpson, 6 Ves. at p. 734, 
a}Ue, pp. 172, 173. 

(i) Iaiw v. Ea.Ht India Co., 4 Ves. 824. 

ij) As to bail in a criminal case see Jours v. OrcJvartl, 16 C. 15. 614 ; 
Cripps V. Hariiiell, 2 B. & S. 697, explaininjr Orecn v. ('n\ssircU, 
10 A. & E. 453 ; Herman v. Jeuchncr, L. R. 15 Q. H. D. 561. 

ik) See Morrice v. Itcdtoyn, 2 Barnard. 26 (1731) ; WoffimjUm v. 
SfHirks, 2 Ves. Sen. 569 (1744) ; Taylor v. Mills, 2 Cowp. 525 ; 
I'oiissainl v. Martimiant, 2 T. R. at p. 105. 

(/) See Toiissaint v. Martinnant, 2 T. R. at p. 105. 

U/i) Layer y. Xelson, 1 Vern. 456. 

{n) See Morgan v. Seymour , 1 Ch. R. 120 ; Oriersiile v. Briuson, 
S Atk. 248. 

{o) Vin. Abr. Surety D. 4. And see Sauntiers v. Churchill, ibid. 2 ; 
^t, John V. Holfordf Aid. 6 ; Uungerford v. Huiigerford, ibid. 7. 
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Action for 
money paid. 



Principal 

under 

disability. 



The common law action for money paid, founded 
as it was upon an implied promise, was not avail- 
able where there was another remedy by the express 
stipulation of the parties. Therefore in Touaaaint v. 
Martinnantip), where a surety for the payment of a 
. sum of money by instalments took a bond from the 
principal conditioned for payment of the whole sum 
on a date earlier than that on which the first instal- 
ment became due, it was held that he could not 
recover for money paid when the instalments did 
become due. This was a matter of substance in that 
case, because the principal had been bankrupt between 
the two dates, and the remedy on the bond was gone 
by the bankruptcy, but the action for money paid after 
the bankruptcy would, under the then law, not have 
been affected. And the point may be of importance 
even now ; for if the principal engages expressly with 
the surety to pay the debt at the day, and not merely 
to refund it to the surety, if and when paid by him, 
there is a breach of the undertaking, and time would 
begin to run, under the Statute of Limitations, upon 
the day of the failure to pay (q). So, on the other 
hand, an accommodation party to a bill of exchange 
cannot sue the party accommodated till the bill is due, 
though he may have paid before (r). A mortgagee 
who joins in a new mortgage postponing his security 
has an implied right to be indemnified by the mort- 
gagor if the property turns out insufficient for his 
recoupment when so postponed («). 

A surety whose principal is under disability, though 
liable himself to the creditor, cannot as surety recover 
over against the so-called principal (t). 

ip) 2 T. R. 100. But see also Ex parte Allen, 8 De G. & J. 447. 

iq) See Can- v. Roberts, 5 B. & Ad. 78. Loosemore v. Badford, 
9 M. k W. 657. 

(?•) Coppin V. Gray, 1 Y. k C. E«i. 205. 

(*) Ex imrte Ford, L. R. 16 Q. B. D. 806. 

(0 Chambers v. Matichester and Milford 11. , 5 B. & S. 588, 612. 
Yorkshire Raihray Wagon Co, v. Afaclure, L. R. 19 Ch. D. 478, 491. 
But see Re (tainan Minitig Co., 4 De G. }A. k G. 19. 



THE RIGHTS OF A SURETY — INDEMNITY. 177 

The right to recover over against a person whose indemnity in 
liability has been discharged by the plaintiff is not ;;^^^ty8hipl'" 
limited to the common case of principal and surety, 
but extends, upon grounds independent of contract, to 
every case where one who is only secondarily liable 
performs, under compulsion of law, an obligation for 
which another person is primarily liable (m). So 
where a lessee is compelled to perform the covenants 
in a lease he can recover over against the assignee, 
however remote, in whose possession the land is (x) ; 
and so, too, a transferor of shares, if made contributory, 
can recover against his transferee (y). A mortgagor 
made liable on his covenant has an implied right 
of indemnity against the assignee of the equity of 
redemption {z). A surety for the mortgagor has, how- 
ever, no such right (a). Further the right of indem- 
nity exists in ever^ case where the property of one 
person is lawfully seized for the debt of another (/;), as 
in the case of distress for rent ; and it may be enforced 
in that case even against parties liable for the rent, 
who were not aware that the property had been placed 
upon the premises, as lessees who had assigned their 
interest (c). 

In the above cases the compulsion takes the place Surety boand 
of a request to pay the money by the party primarily pri^tyV^he 
liable. But it would certainly appear that the principal, 
situation which exposes the plaintiff to the compulsion 
must have been undertaken with the assent of the 



(w) Per Willes, J., in Boberts v. Crotce, L. R 7 C. P. at p. 637. 
And see Duncan^ Fox dfc Co. v. North and South Wales Bank, 
L. K 6 App. Ca. at p. 19. 

(05) Moule V. OarreU, L. R. 5 Ex. 132, 7 Ex. 101. Walker v. BaHlett, 
18 C. B. 846. 

(y) NeviWs Case, L. R. 6 Ch. 43. Boberts v. Croioe, L. R. 7 C. P. 
629. Killock V. JSnihoven, L. R. 8 Q. B. 458, 9 Q. B. 241. 

(2) Waring v. Ward, 7 Ves. 332, 337. Bridgman v. Daw, 40 W. R. 
253. 

{a) Re The Law Courts Chambers Co., 61 L. T. 669. 

(ft) Exall y. Partridge, 8 T. R. 308. JohTison- v. Boyal Mail 
Steam Packet Co., L. R. 3 C. P. 38. JEdmunds v. Walling/ord, 
L. R 14 Q. B. D. 811. 

(c) Exall V. Partridge, 8 T. R. 308. 

P.S. N 
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person from whom he seeks to recover over, or at least 
that the liability must have resulted from circum- 
stances the occurrence of which he must have contem- 
plated (d). It has at any rate never been decided in 
this country that a person who guarantees the debt 
of another without his knowledge can recover over 
against him in his own name (e). It has, however, 
been held in America that such a guarantor may 
recover against the principal upon the same ground 
that a surety may recover contribution against a 
co-surety to whom he was unknown, the principle 
being an equitable one and founded upon the right of 
the surety to the remedies of the creditor (/). A 
surety has no implied right of indemnity against a 
person who agrees to indemnify the principal debtor 
in respect of the debt (g). 

Indorser of a The indorser of a bill who pays the amount and 
takes over the bill can sue the acceptor upon the bill 
as holder {h). And even if he pays only part, if he 
has paid it in exoneration of the acceptor, who adopts 
the payment (i), he can recover the amount as money 
paid, even though he is not the holder of the bill, and 
even though there maybe no direct privity between him 
and the acceptor (fc), on the ground of the community 

(d) This would cover the case where the rule was carried furthest at 
common law, viz., Exall v. Partridge, 8 T. R. 308 (supra). 

(c) Cp. Hodgson v. SMw, 3 M. & K. 183 at p. 190. See also In re 
Blackhume, 9 Morr. 249. 

(/) Pover V. Nash, 87 Maine 322. 

Ig) Re Law Courts Chambers Co., 61 L. T. 669. 

{h) See Sleigh v. Sleigh, 5 Exch. 514 ; Ex parte Bishop, L. R, 15 
Ch. D. 400, 410. 

(i) This qualification is necessary, because the ordinary rule is that 
the holder retaining the bill may sue the acceptor for the full amount, 
notwithstanding partial or even total payment by the drawer, unless it 
is a bill for the drawer's accommodation. The plaintiff will hold the 
balance, after paying himself the amount still unpaid to him, for thn 
drawer. Jones v. Broadhurst, 9 C. B. 173. Thornton v. Maynard, 
L. B. 10 C. P. 695, 698. See also Williams v. James, 19 L. J. Q. B. 
446 ; Belshaw v. B^ish, 11 C. B. 191 ; James v. Isaacs, 12 C. B. 791 ; 
Aqra arid Masterman's Bank v. Leighton, L. R. 2 Ex. 66 ; Cook v. 
Lister, 13 C. B. N. S. 543. 

{k) Pownall v. Ferrand, 6 B. & C. 439. 
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of liability (Z). But this is because of the conse- 
quences which a person who puts in circulation a 
bill of exchange must know will result to subsequent 
parties (m). 

In Ex parte Bishop (n) the question was as to the BUi broker 
right of the trustee in the bankruptcy of a bill broker, S*^feS 
who had deposited bills with a bank under a covering guarantee, 
guarantee, but without indorsing them, to recover 
against the acceptor the amount paid under the 
guarantee by way of dividends to the bank. The right 
was affirmed by the Court of Appeal upon the ground 
that under the circumstances, and having regard to the 
usual course of dealing, the bill broker had authority 
from the parties to the bill to deal with it under a 
covering guarantee ; and James and Cotton, L.JJ., 
clearly thought that that element in the case was 
necessary to the decision. " It is urged," said Cotton, 
L.J., ** and in my opinion rightly, that every kind of 
compulsion will not entitle a person who pays part of 
a bill of exchange to recover what he so pays from the 
acceptor ; that will not arise unless the compulsion is 
undertaken at the request, express or implied, of the 
person who is primarily liable to pay the bill. But 
why is it that the indorser of a bill of exchange is, in 
that sense of the word, under a compulsion to pay if it 
is not paid by the person primarily liable ? Because 
in my opinion every one who puts a bill in circulation 
impliedly authorises every holder of the bill to indorse 
it over, and thus to transfer to the indorsee his rights 
against the acceptor ; and if the indorser pays the bill 
he does so under a compulsion undertaken by the 
implied authority of the acceptor." Thesiger, L.J., 
however, seems not to have been prepared to admit this. 



(?) Cp. HoiUe V. Baxter f 3 East 177, distinguished in Pownall v. 
Ferratid, 6 B. & C. 439. 

(tw) See Ex parte Bishop, L. R. 16 Ch. D. 400, 416 {infra) ; Duncan, 
Fox <fc Co, V. North and South Wales Bank, L. R. 6 A. C. at pp. 13, 
14, per Lord Selborne. 

(n) L. R. 15 Ch. D. 400. 

N 2 
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Indeed, he went so far as to reserve his opmion as to 
whether a " voluntary payment of a debt made by a 
stranger does not give him a right of action against 
the person who was liable to pay it," referring to the 
Civil Law and to the judgment of Willes, J., in Cook 
V. Lister (o). 

If the principal has a claim against the surety 
which he could have set off if the surety had sued him, 
he will be entitled to set it off in equity in an action 
brought against him by the creditor wholly or pro 
tanto for the benefit of the surety (p). 

Indemnity The right of the surety to exoneration by the prin- 

quia timet, dpsA is not, however, confined to cases where he has 
paid the creditor, nor even to cases where he has 
been applied to for payment, but as soon as any 
definite sum of money has become payable to the 
creditor the surety has a right to have it paid by the 
principal, and his own liability in respect of it brought 
to an end. For this purpose he can in equity obtain 
an order directing the principal to pay such sum to 
the creditor (q). And this relief is given as soon as 
the money becomes payable, although no application 
to the surety has been made or is anticipated (q). 

{o) 13 C. B. N. S. 643, 694. Willes, J., was there referring to the 
possible existence in English law of the rule of the civil law that a 
pa3rmeut by a stranger in the name of the debtor might liberate the 
debtor from the demand ("Dcbitorem ignarum seu etiam invitum 
solvendo liberare possumus," Dig. lib. xlvi. t. iii. ss. 23, 63 ; J. 3, 29 ; 
G. iii. 168). It was never suggested by Willes, J., that a stranger by 
voluntarily paying the debt could create a right of action in his own 
name, unless the aebtor adopted the payment {Sleigh v. Sleigh, 6 Exch. 
514. Houle V. Baxter, 3 East 177), though it was suggested that he 
might be presumed to adopt it 

(p) Thornton v. MayTuird, L. R. 10 C. P. 695. 

(q) Per Lord Keeper North in Ranelagh v. Hayes, 1 Vem. 189. 
Hungerford v. Hwngerford, Gilb. Eq. Ca. p. 69. Per Lord King in 
Lee V. Rook, Mos. 318. Per Lord Thurlow in Nishet v. Smith, 2 Bro. 
C. C. 679. Antrolnis v. Davidson, 3 Mer. 569. Padwick v. Stanley, 
y Hare 627. Cock v. Ravie, 6 Ves. at p. 284. Mitford on Pleading 
(5th ed.) 171. Bechervaise v. Leuris, L. R. 7 C. P. at p. 377. Ex 
lifirte Snowdon, L. R. 17 Ch. D. 44, 47. Ferguson y. Gibson, L. R. 14 Eq. 
379. Malliewa v. Saurin, 31 L. R. Ir. 181. Jn re Giles, L. R, [1896] 
1 Ch. 956. 
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But until the money has become payable the surety 
has, in the absence of special agreement (r), no right 
to any relief of this kind, and cannot call upon the 
debtor to make provision for the payment of the 
creditor or io bring the money into Court (a). And in 
Padwick v. Stanley (t) it was said that this jurisdiction 
will not be exercised until the creditor has a right to 
sue and refuses to exercise it. In that case, however, 
it is not very clear what the relations of the parties 
were, and the limitation there suggested was rejected by 
the Irish Master of the Bolls in MatheivsY. Saurin (u). 
It must, however, be shown that a debt is payable, 
and it is not enough to show that a demand has 
been made by the creditor and suggest that upon the 
taking of accounts a debt may eventually be found 
to be due (a?). 

The creditor ought to be a party to any proceeding 
the object of which is to make the principal pay direct 
to the creditor, so as to protect the surety (y). If he 
is not a party, the utmost that a surety can obtain is 
an order directing repayment to him by the principal 
of payments already made to the creditor or which 
may be made in the future in respect of sums already 
due (y). But a prospective order will not be made nor 
liberty to apply given in respect of future contingent 
claims upon the principal as for breaches of the 
covenants in a lease for which the surety would be 
liable if they arose, nor even apparently in respect of 
claims which are not contingent, if they have not 

(r) The sarety can, of coarse, stipalate that the money shall be 
provided before it becomes payable to the creditor. This was the 
effect of the counter-bond in Toussainl y. Martinnanif 2 T. R. 100. 
And see Spark v. Heslop, 1 £. ft E. 563. 

(*) Dale V, LoUey (Exch. Trin. T. 1808) referred to in a note to 
yisbet v. Smithy 2 Bro. C. C. at p. 582, where it is said that such a 
decree had been made in a case of Clarke v. Sand/ord (1801), which 
had, however, been disapproved by Lord Eldou. And see Bellingham 
V. Freer, 1 Moo. P. C. 333 ; Coppin v. Gray, 1 Y. & C. Eq. 205. 

(0 9 Hare 627. Qoddard v. WhyU, 2 Gitf. 449. 

(m) 31 L. K. Ir. 181. 

Ix) Anirobua v. Davidson, 3 Mer. 569. 

[y) IVolmershau^en v. Oullick, L. R. 2 Ch. 514. 
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matured (z). But where the income, belonging to the 
wife of the principal, of a fund in the hands of 
trustees had been assigned by the principal to secure 
the payment of an annuity, a surety who had paid 
instalments was held entitled to a prospective order 
upon the trustees to pay the annuity for the future 
out of the income of the fund (a). 

A surety for a company cannot before payment 
present a creditor's petition for winding up (6). 

Where the Apart altogether from his equitable right as a surety 

coveMmte with ^^ ^^^^ ^P^^ ^^^ principal to pay the money, it has been 
the surety to held that, if the principal expressly covenants with 
^ven^a *^® surety to pay the debt upon a given day, the 

surety can without having paid himself recover the 
whole of the money from the principal when that day 
has passed (c) ; but he would be under an obligation 
to apply the money in payment of the debt (d), and 
damages would probably be reducible to a nominal 
amount on the principal paying the creditor him- 
self (e). 

WhenBuiety There has been some question whether a surety, 
money\)^d. who has given his own note in extinguishment of the 
principal debt originally guaranteed, can before paying 
it sue the principal for money paid. It was held that 
he could by Lord Kenyon at nisi priiis in Barclay v. 
GoochiJ), and this was followed by the Court of 
Exchequer in Ireland in McKenna v. Harnett (g), and 



(2) Lloyd V. Diminaek, L. R. 7 Ch. D. 398, disapproving Bantlagh 
V. Hayes, 1 Vem. 189. 
(a) WriglU v. Mm-ley, 11 Ves. 12. 
{h) In re Vnm Colliery Co., L. R. 20 Ch. D. 442. 

(c) Carr v. Roberts, 5 B. & Ad. 78. Loosemore v. Radford, 9 M. & W. 
657. In re Allen, L. R. [1896] 2 Ch. 845. And see Toussaini v. 
AtaHinnant, 2 T. R. 100 ; Spark v. Heslop, 1 E. & E. 568 ; Askdoum 
V. IngamelU, L. R 5 Ex. D. 280 ; In re Perkins, L. R. [1898] 2 Ch. 
182. 

(d) Loosemore v. Radford, 9 M. & W. 667 at p. 658, per Parke, B. 

(e) Ibid., per Aldei-son, B. 
(/) 2 Esp. 571. 

ig) 13 Ir. L. R. 206. See also Fahey v. Frawley, 26 L. R. Ir. 78. 
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referred to without disapproval by Pollock, C.B., in 
Rodgers v. Maw {h). It was also followed in New 
York(i) and Massachusetts (fe). On the other hand, it 
was held in Ma^cwell v. Jameson (Z), following Taylor v. 
Higginsim), that a surety who had given a bond and 
taken up a note, on which he and the principal debtor 
were liable, could not sue f(5r money paid before he had 
in fact paid anything. In Maxwell v. Jameson (I) the 
Court clearly considered that its decision was incon- 
sistent with Barclay v. Gooch (n), and that there was 
no distinction for this purpose whether it was a bond 
or a note that had been given (o). It seems therefore 
that the balance of English authority is in favour of 
the view that unless there has been an actual payment 
of money by the surety he cannot bring an action for 
money paid. But if the surety has handed over property 
to the creditor in satisfaction or partial satisfaction of 
the debt, it has been held in Ireland that the value of 
it maybe recovered as money paid {p). Whether this 
is so or not, it is submitted that the value of such, 
property could be recovered in an action properly 
framed as damages for breach of the implied contract 
to indemnify (2>). 

The above-mentioned equitable right of the surety Right of surety 
to have the principal pay off the creditor as soon as l^a^^^^^^^® 
the debt becomes payable is, of course, subject to any excluded, 
stipulations excluding it between the surety and the 
principal, or which may be implied from the nature of 
the liability guaranteed. In Hungerford v. Hunger- 
ford {q) it seems to have been suggested that a surety 
for a mortgage debt would not have the right to call 

(h) 16 M. k W. 444, 449. 
(i) Witherbee v. Mann, 11 Johns. 516. 
{k) Cornwall v. 0<mld, 4 Pick. 444. 
{I) 2 B. A Aid. 51. 
(771) 3 East 169. 
(n) 2 Esp. 571. 

(o) In the American cases cited above (which were prior in date to 
Maxwell v. Jameson) this distinction was treated as vital. 
{p) Fahey v. Frawley, 26 L. K. Ir. 78. 
{q) GUb. Eq. Ca. p. 69. 
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upon the mortgagor to pay the mortgage money on 
the day named in the covenant, the meaning of 
the transaction being that the land was a '* security 
to enable him to owe it " ; and if a surety holds an 
express indemnity from the principal it may be 
that his right to call upon the principal to protect 
him will be governed exclusively by the terms of that 
instrument (r). It has been held too, in a case to 
which the Civil Law was applicable, that this right 
does not exist where the principal obligation is 
such (as in the case of guardianship) that it is not 
of a nature to be extinguished before a determinate 
period («). 

Indemnity by This right is coufiued, moreover, to cases between 
°*^^p^*^^ persons both of whom are liable to the creditor, 
though standing in the relation of principal and surety 
inter se. So a surety holding an indemnity from a 
stranger cannot call upon him to settle the creditor's 
claim without showing that the surety is about to be 
damnified {t). The difference is that the giver of such 
an indemnity is not, as the principal debtor is, the 
person ultimately in all events liable to pay. But if 
the condition of a bond of indemnity to a surety from 
a third person be broken, the surety may sue quia 
timet to have the money provided by that person before 
actual damage (u). Thus where the father of the debtor 
gave to the surety a bond conditioned to be void ii inter 
alia the father paid all sums which the surety might 
be called upon to pay, and the surety was called upon, 
the executors of the father (who had died) were decreed 
to raise and pay the sum demanded and to indemnify 
the surety (u). 

Interest. A surety is entitled as against the principal to 

charge interest upon the sums paid by him to the 

(r) Cp. Toussaint v. Martinnant, 2 T. R. 100. 
{8) Bellingham v. Freer, 1 Moo. P. C. 333. 
{t) See Antrobus v. Davidson, 3 Mer. 669. 
(w) Wooldridge v. Norris, L. R. 6 Eq. 410. 
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creditor (t?), and this apparently even though the 
principal debt did not carry interest (x). Interest will 
now be allowed at the rate of 4 per cent., even though 
the principal debt, if the surety had not paid it, would 
have carried interest at a higher (y) or lower (z) rate. 
In Caulfield v. Maguire (a) it was said that interest 
would not be allowed out of a deceased principal's 
estate upon payments made by a surety, unless there 
was a fund of the principal which had been assigned * 
as security for the debt, and which had itself produced 
interest. JBut in Ex parte Sivan {b) interest was allowed 
out of the estate of a co-surety. 

The surety is entitled to recover in full all interest 
paid by him to the creditor (c) ; but where the prin- 
cipal debt carries high interest, and the surety knows 
that the principal disputes his liability to indemnify, 
it might be that the surety ought to pay the debt at 
once, and stop the running of the high interest ; and 
if he does not he possibly runs the risk of being 
recouped the principal debt with interest at 4 per cent, 
only (d). 

A surety cannot recover in his own right from the Payments by 
principal a payment made to the creditor, unless made Sy^^*^""* 
in accordance with his liability under the guarantee. 
Thus the drawer of a bill for the accommodation of 
the acceptor was held not entitled to recover a sum 
which he had paid, being less than the amount of the 
bill, in discharge of his own liability, without having 



(r) Petre v. Dunemtibe, 20 L. J. Q. B. 242. HUckman v. Stewart, 
3 Drew. 271. Ex parte Bishop, L. R. 15 Ch. D. 400. In re WcUson, 
L. R [1896] 1 Ch. 925. 

{x) See In re Swan's EstaU, Ir. R. 4 Eq. 209. 

(1/) In re Watson, L. R, [1896] 1 Ch. 925. But cp. In re Beulah 
Park EsUUe, L. R. 15 Eq. 43. 

(z) In re Beulah Park EstaU, L. R. 15 £q. 43. 

(a) 8 Ir. Eq. R. 164, 2 J. & L. 141. 

(6) Ir. R. 4 Eq. 209. 

(c) In re Browne and Wingrove, L. R. [1891] 2 Q. B. 574. 

[d) See Hawkins v. Maltby, L. R. 6 Eq. 505, 509. Quoere^ as 
between the two the princinal ought to have paid at the outset, and 
the surety ought not to have oeen <»dled upon to pay at all. 
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received notice of dishonour (e). But if he had taken 
up the bill he could have sued upon it, even though 
his payment was voluntary (/). 

Payments If there is no reasonable defence to the claim, the 

TuS*^''* ^®"*^ surety need not wait until he is sued by the creditor, 
but may pay him as soon as the debt is due, and 
recover over against the principal as for money paid (g). 
At any rate, in equity it is regarded as the right of 
the surety to pay oflf the debt at maturity, and sue in 
the name of the creditor (/i). 

Costs. A surety or an accommodation party to a bill of 

exchange can recover over from the principal or 
party accommodated all costs, including his own extra 
costs (i), reasonably incurred by him in resisting the 
claim of the creditor (^')• But an indorser of a bill 
for value has no such right against the acceptor (Z). 
A surety may also make a reasonable compromise 
of a doubtful claim, and recover the amount from 
the principal, even though he compromised without 
notice to the principal (m). So costs can be recovered 
though the defence was not expressly authorised by 
the principal (n), unless there was clearly no defence (o). 
And the effect of want of notice is only to let in proof 
by the principal that the course taken by the surety 
was improvident, or that the principal might have 
obtained better terms {p). If notice is given,- and the 



(e) Sleigh v. Sleigh, 5 Exch. 514. 

(/) Ibid. Cp. per James, L. J., in £x parte Bishop, L. R. 15 Ch. D. 
400 at p. 410. 

{g) PiU V. Purssord, 8 M. & W. 538. Broughton's Case, 6 Co. 23 b. 
And see TFebster v. Petre, L. R. 4 Ex. D. 127. 

(h) S^vire v. Redman, L. R. 1 Q. B. D. 636, 541. 

{%) See Smith v. Compton, 3 B. & Ad. 407 ; Howard v. Lovegrove, 
L. R. 6 Ex. 43. 

{k) Ex parte Marshall, 1 Atk. 262. Jories v. Brooke, 4 Taunt 464. 
Stratton v. Mathews, 3 Exch. 48. Oarrard v. CoUrell, 10 Q. B. 679. 

{I) Dawson v. Morgan, 9 B. & C. 618. 

(m) Smith v. Compton, 8 B. & Ad. 407. Cp. Webster v. Petre, 
L. R. 4 Ex. D. 127. 

(?i) Smith V. Compton, 8 B. & Ad. 407. Hornby v. Cardwell, L. R. 
8 Q. B. D. 329. 

(o) Boach y. Thomp»(m, M. & M. 487. Beech v. Jones, 5 C. B. 696. 

{p) Smith V. Compton, 3 B. & Ad. 407. 
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principal ignores the matter, the surety is justified in 
taking any reasonable step towards testing or reducing 
the claim (q). 

In some cases of indemnity the person having the 
right to be indemnified is justified for this purpose by 
the nature of the transaction in assuming that there 
is no liability. Thus where title is guaranteed the 
person holding the guarantee is entitled to assume 
that the title is good ; and he will therefore recover 
the costs he may have properly inciurred in defending 
an action brought to eject him from the premises (?'). 

A surety cannot claim against the principal the 
costs of a litigation in which he has attempted to 
show that he has been discharged as between himself 
and the creditor («). Such a litigation is purely for 
the benefit of the surety, and must be paid for by 
him(8). Nor can he claim the costs of execution 
against himself, as he ought to have paid on judg- 
ment (Q. Bail in an action were entitled to recover 
from the principal the expense of arresting hiTn if he 
absconded (u). 

The executor of a surety making payments to the Retainer by 
creditor out of the estate of his testator is entitled to ^^^^^^^ f , 

surety out of 

retain the amount, with mterest at 4 per cent., out legacy to 
of any legacy to the principal {x), and that notwith- p"'^^?*^- 
standing that the claim for reimbursement, if made 
in an action against the principal, would have been 
statute-barred (y). Nor will it make any difference 
that the principal has become bankrupt before the 
payments were made provided neither the creditors 

(q) Hornby v. Cardwell, L. R. 8 Q. B. D. 829. 

(r) Smith v. Complon, 8 B. & Ad. 407. 

{a) In re JjUenuUiojuU Contract Co., B^ughes' Claim, L. R. 18 £q. at 
p. 624, per Wickens, V.-C. And see South v. Bloxam, 2 H. & M. 467. 

{t) Pierce v. fVUHame, 23 L. J. Ex. 822. 

(u) Fisher y. FulUnos, 5 £sp. 171. 

(aj) In re Watttm, L. R. [1896] 1 Ch. 926, 930, 931. 

(y) Ibid, And see Courtenay t. Williams, 8 Hare 689 ; Coates v. 
Coatet, 38 Beav. 249 ; In re Akerman, L. R. [1891] 8 Ch. 212. 
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nor the executors have proved, and the bankruptcy 
was after the death (<e). But where the surety had 
placed a fund under the control of the creditor to 
secure the debt of the principal, and after the death 
of the surety the principal became bankrupt, and the 
creditor proved for the whole debt, it was held that 
the executors of the surety could not retain a legacy 
to the principal so as to reimburse the estate for the 
fund pledged, which it was admitted the dividends in 
the bankruptcy would not be sufl&cient to redeem 
even in part (a). The executors had paid nothing, and 
could claim nothing, as the right of proof was in the 
creditors (a). 

Where the principal has executed a deed of assign- 
ment for the benefit of his creditors, with trusts 
for payment according to the law of bankruptcy, 
to which the creditor guaranteed has assented, the 
executors of the surety, though, if they went in under 
the deed, they would by reason of the rule against 
double proof only be entitled to stand in the place of 
that creditor, can refuse to go in, and instead retain 
the amount paid by them out of any legacy payable 
by them to the principal (6). 

Advancement. Sums paid by the executors of a surety are not 
" sums advanced '* to the principal " during the life- 
time '* of the testator within the meaning of a clause 
in his will providing for the repayment of such 
sums (6), but payments made by the surety in his 
lifetime are within such a clause (c). And sums paid 
by a father under a contract of suretyship for his son 
will not prima facie be treated as advancements so 
as to liberate the son from recouping his father's 
estate (c). 

A surety paying the debt, even after the death of 



Adminietra- 
tion. 



(2) In re JFaigon, L. R. [1896] 1 Ch. 925, 933. 
(a) In re Binns. L. R. [1896] 2 Ch. 584. 
(6) In re JVhitehouse, L. R. 37 Ch. D. 683. 
(c) In re WhiUhouse, L. R. 37 Ch. D. 683. 
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the principal, is entitled, if he dies intestate, to 
administration as a creditor (d). 

A surety who is executor of the principal may retain Retainer by 
amounts paid by him as surety not only before, but exSl^or ^^° 
after, the death (e), and even after an administration 
order has been made (/). So, too, even without pay- 
ment he may retain amounts which the principal 
covenanted with him to pay to the creditor on a day 
that has passed (g) . The right of retainer is, moreover, 
unaffected by the fact that the proceeds of the estate 
have been paid into Court under an administration 
order (^). Where a receiver has been appointed the 
right of retainer does not exist against money paid 
direct to the receiver (t), but it does exist against 
money which has come to the hands of the executor 
before the receiver was appointed, though afterwards 
paid over by him to the receiver (t). With regard to 
the right of retainer of a surety executor against assets 
which have been in his hands, but have been paid 
into Court or to a receiver, it was held by Pearson, J., 
in Ex parte Harrison (ft), that the right could not be 
exercised if the surety had not actually paid at the 
date when the money was handed over. In Be Giles (l), 
however, Kekewich, J., allowed the retainer, notwith- 
standing that the executor had paid all the assets 
into Court or to a receiver, and ' had not, even at the 
time of the decision, actually paid the creditor, though 
he was immediately liable to pay ; and the order was 
that the indemnity of the surety should be worked 
out by a preferential payipent in full to the creditor. 

(d) Willia/ms v. Jukes, 34 L. J. P. & M. 60. 

{e) Ex parte Boyd, 12 L. T. 38. Boyd v. Brooks, 84 L. J. Ch. 
605. 

(/) Re Ottm, 60 L. T. 61. 

{g) In re AUm, L. R. [1896] 2 Ch. 846. 

(Ji) Richvumd v. White, L. B. 12 Ch. D. 361. In re Janes, L. R. 
31 Ch. D. 440. 

(/) In re Jones, L. R, 81 Ch. D. 440. 

(k) L. R. 32 Ch. D. 895. Re Orme, 60 L. T. 61 {supra), was not 
cited. 

(l) L. R. [1896] 1 Ch. 966. 
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The two cases must be regarded as inconsistent ; but 
Ferguson v. Gibson (m) and Be Orme{n), which was 
not cited in In re Harrison, seem to be in favour of 
the decision in Ee Giles. 

Set-off. Where a person who was indebted upon a bond to 

the estate of an intestate afterwards became surety 
for the administrator, who was also the next of kin, it 
was held that the payments under the suretyship might 
be set ofif in equity against the debt due on the bond, 
though the principal debtor was insolvent, and the 
bond was being sued upon by his assignee (o). 

Specialty or The equitable right of a surety to be indemnified 

credUo"'*^^* of the estate of the principal before actually 
paying the debt does not, even though the debt 
guaranteed is a specialty debt, place the surety in the 
situation of a specialty creditor (p). And this where 
a right of retainer is in question is still of importance, 
notwithstanding 32 & 33 Vict. c. 46, which has not 
altered the rule that an executor, being a simple 
contract creditor, can only retain as against simple 
contract creditors (q). The assets are treated as 
divided rateably among the specialty and simple con- 
tract creditors under the Act, and the executor who is 
a creditor by simple contract can retain only against 
the dividends payable to such creditors (q). But a 
surety, with whom the principal has covenanted to 
pay off the debt at a date that has passed, can, upon 
becoming executor to the principal, retain the amount 
as a specialty creditor (r). 

Death of If principal and surety are jointly bound, and the 

]o?nt/y bound. Principal dies, the surety does not lose his remedy 

(m) L. R. 14 Eq. 379. 
(?i) 50 L. T. 51 Impra). 
(o) Jones V. Mossop, 3 Hare 568. 
Ip) Ferguson v. Gibson^ L. R. 14 Eq. 379. 

{q) In re Jones, L. R. 31 Ch. D. 440. In re AUen, L. R. [1896] 
2 Ch. 345. 
(r) In re Allen, L. R. [1896] 2 Ch. 345. 
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against the principal («). If, however, the debt is a 
specialty, it would appear that the right of the surety 
upon paying after the death would only be that of a 
simple contract creditor, as the legal remedy upon 
the specialty would have survived against the surety 
only(0, and the Mercantile Law Amendment Act (u) 
does not seem to touch the case where one joint debtor 
has died before payment (x). 

A surety may remain liable to the creditor without Principal 
a right over against the principal where the latter is consent of * * 
released, with the consent of the surety, without a s^^rety. 
reservation of remedies against the surety. In such 
cases the debtor is discharged according to the tenour 
of the release, which cannot be varied by parol 
evidence so as to show that he was to remain liable at 
the suit of the surety {y). The surety remains liable, 
however, by virtue of his assent, provided, of course, 
it was such as to be consistent with such a result (z). 
But where the surety expressly assents to a composi- 
tion containing a reservation of the creditors' rights 
against sureties, it cannot be concluded without more 
that the surety abandoned the right of recourse 
against the debtor, which that reservation admits of 
his possessing, and agreed only to be subrogated to 
the rights of the creditor under the deed (a). And in 
such a case, if the right of recourse of the surety is 
not negatived by the deed, a correspondence between 
the surety and principal not amounting to ground for 



(a) See In re JFamock*3 Estate, 11 Ir. R. Eg. at p. 218 ; cp. Ashlce 
V. Pidduck, 1 M. & W. 564 ; Richardson v. Horton, 6 Beav. 185. 

(0 See Copis v. MiMleUm, T. & R. 224, 229. 

(w) 19 & 20 Vict. c. 97. 

{x) Cp. Ferguson v. Gibson, L. R. 14 Eq. 379. 

\y) Ex parte Glendinning, Back 517. Lewis v, Jones, 4 B. & C. 
506 and note. Cp. post, p. 260. 

(z) See the note to Leiois v. Jones, 4 B. & C. at p. 515 ; Smith v. 
Winter, 4 M. & W. 454 ; Davidson v. McGregor, 8 M. & W. 755 ; 
Ex parte Harvey, 4 De G. M. & G. 881 ; Atkins v. Hevell, 1 De G. ' 
F. k J. "360. 

(a) Kearsley v.. Cole, 16 M. k W. 128. Close v. Close, 4 De G. 
M. & G. 176. Cp. In re WTiitehouse, L. R. 37 Ch. D. 683. 
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Securities held 
by surety. 



Surety for 
composition. 



reforming the deed cannot be looked at to' show that 
it was meant to be given up (b). 

It was formerly said that, if the principal gave any 
security to the surety for his indemnification, the 
creditor was entitled to the benefit of it (c). But this 
doctrine was not accepted by Lord Eldon in Ex parte 
Waring (d), and has now been shown to rest on no 
authority (e). A creditor can derive no benefit from 
securities given by the principal to the surety unless 
he can show a direct interest in them by contract or 
under a trust, or unless both principal and surety are 
bankrupt, and the rule in Ex parte Waring (/) is found 
applicable. In Ex parte Rushforth (^), where a security 
had been given to the surety upon trust to apply the 
proceeds in paying ofif the creditor, Lord Eldon said 
that the creditor would have been entitled to call for 
its application accordingly. It does not appear that 
in that case the creditor had notice of the security. 
But in Wilding v. Richards (fe), where the principal 
obligor in two bonds, conveyed property to the surety 
upon trust to pay the bond debts, it was held that the 
creditors (who had no notice of the deed) could not 
take advantage of it, though the surety could insist on 
retaining the property till the bonds were paid. A 
surety must, however, bring into account as between 
himself and his co-sureties every security received by 
him from the principal (i). 

If a surety guarantees a composition, the deed may 
provide for the transfer of the estate of the debtor to 
the surety (A;) ; and the deed will not, on the face of it. 



(6) Close V. Close, 4 De G. M. & G. 176. 

(c) Maure v. Harrison, 1 Eq. Ca. Ab. 93. And see Wright v. 
Morl<^, 11 Ves. at p. 21. 

{d) 19 Ves. 345. 

(«) In re Walker, L. R. [1892] 1 Ch. 621. 

(/) 19 Ves. 345. ^q post, p. 294. 

(flr) 10 Ves. 409, 421. 

{h) 1 CoU. 655. 

(i) SeeiW5«, p. 285. 

{k) Bissell v. Jones, L. R. 4 Q. B. 449. Ex parte Nicholson, L. R. 
5 Ch. 332. LaUer v. WhiU, L. R. 5 Q. B. 622, 6 Q. B. 474, 5 H. L. 578. 
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be bad, even though the surety, being also a creditor, 
may thus possibly get payment in full out of the 
balance of the estate (Z). And even without it being 
provided for in the deed, if the terms of the com- 
position do not involve any trust of the property of 
the debtor, but leave it at his own disposal, a surety who 
guarantees any part of the composition may stipulate 
at the time for a deposit of some of the debtor's 
property as a counter-security; and if goods are 
accordingly deposited with him without the knowledge 
of the creditors, the security cannot be impeached as 
contrary to the arrangement with the creditors, even 
though the surety guarantees the last only of a 
number of instalments and the debtor is unable to 
pay a former one (m). But if the property of the 
debtor has vested in a trustee on behalf of one of the 
creditors, who has power to seize if default is made, 
the debtor has no power to give such a counter- 
security to his surety, though he may have authority 
to pledge the goods for the purposes of carrying x)n 
the trade (n). 

No creditor party to it can impeach an assignment Securities 
to a surety for a composition as fraudulent or an act f ^^®J^***^u 
of bankruptcy, so long as the composition stands (o), voidable, 
or if the surety has paid the sum guaranteed (p). But 
an assignment of all the property of a debtor to a 
surety in consideration of his guaranteeing an existing 
debt is fraudulent and an act of bankruptcy (q). How- 
ever, such an assignment to a surety, who becomes 
bound in order to secure a fresh advance to enable the 



{l) Ex parte Nichohcniy L. R. 5 Cli. 332. 

(m) Ex parte Burrell, In re Robinson, h. R. 1 Ch. D. 537. 

\n) Ex parte AUard, In re Sifnons, L. R. 16 Ch. D. 505. 

(o) Seyrrumr v. Covison, L. R. 5 Q. B. 1). 359. If the composition 
is annulled, the surety is released. Walton v. Cook, L. R. 40 Ch. D. 
325. 

(^) Ex parte Burrell, In re Robinson, L. R. 1 Ch. D. 587. 

Iq) Ex parte Ztoilchenhart, 8 M. D. & De G. 671. S. C, on appeal sub 
nam. In the matter of J, MarsJicUl, De G. 273. Smith v. Cannan, 
2 E. & B. 35. Leake v. Toung, 5 £. & 6. 955. And see Ex parte 
Defries, Re Myers, 35 L. T. 392. 

P.S. ^- O 
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debtor to continue business, such assignment being 
bargained for when the surety consented to be bound, 
and the completion of it not being postponed by the 
surety with a view to protect the credit of the princi- 
pal, is as valid as if it had been given to the creditor (r). 
Its operation is to indemnify the surety at the expense 
of the debtor, as much when given to the creditor as 
when given to the surety («). 

If property or a security is made over to a surety, 
who has not yet paid anything, by the principal in 
contemplation of bankruptcy, but in consequence of 
pressure put upon him by the surety to protect him 
from payments coming due, this is not a fraudulent 
preference (t). And, if there is no fraudulent pre- 
ference, the disposition of the property cannot be 
revoked by the principal or his trust-ee in bankruptcy (u) . 
Thus, if the drawer of a bill accepted for his accom- 
modation hands money to the acceptor to take up the 
bill, the mandate so to apply the money cannot be 
revoked, and, if the drawer becomes bankrupt before 
the bill is due, the acceptor (if the bankrupt is not 
guilty of a fraudulent preference) may keep the money 
and apply it to the bill (u). 

Franduient Before fraudulent preference had received statutory 

preference. definition (a:), a payment made by a principal to a 
creditor in order to relieve a surety for the debt 
might, unless it was made upon pressure by the 
surety (y), be found to be a fraudulent preference (z). 
Under the law as it has stood since 1869 (a), a pay- 
ment is not a fraudulent preference unless made with 

(r) £z parte Uawkswtll^ In re ffemingtoay, L. R. 23 Ch. D. 626. 
And see Ex parte Faxley, L. B. 3 Ch. 515. 

(«) ^epost, p. 196. 

it) Thompson v. Freeman, 1 T. R. 165. Crosby v. Crouch, 11 East 
256. 

(w) Yates v. ffoppe, 9 C. B. 541. 

(z) Bankruptcy Act, 1869, s. 92. 

(y) Edxmrds v. Qlyn, 2 E. & E. 29. 

(2) MarshaU v. Lamb, 5 Q. B. 115. 

(a) See now Bankruptcy Act, 1883, s. 48 (1). 
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intent to prefer a ci-editor ; and In re Milh (b) it 
seems to have been considered by the Court of Appeal 
that a payment to a creditor for the purpose of 
relieving a surety would not be within the section. It 
has, however, been held since by Vaughan Williams, J., 
that a surety who has not yet paid anything is a 
creditor for the purposes of the section, so that a pay- 
ment to him may be a fraudulent preference (c). 

Where a guarantee is executed by a surety aiid 
delivered to the principal to raise money upon for a 
specific purpose, upon the understanding that, except 
for that purpose, it is not to be used, and the debtor 
raises the money, but, not applying it to the specific 
purpose, returns it to the lender on the eve of bank- 
ruptcy, such money would not have passed to the 
trustee in bankruptcy, and it cannot be recovered from 
the lender (d). A creditor guaranteeing a composition 
cannot secretly stipulate as a consideration for pay- 
ment of his own debt in full(e), or for any other 
preference (/). But a surety who had guaranteed a 
composition, consenting also, without the knowledge of 
the other creditors, to remain liable for the whole of 
an existing debt which he had also guaranteed, was 
held entitled to recover the latter amount from the 
representatives of the principal, who had acquiesced 
in his paying it without suggesting any illegality (g). 

It is illegal for a person bailed in a criminal case to Bail in 
deposit the amount with his bail to secure him against °"™"^' <»*®- 
the forfeiture. Such deposit cannot, therefore, be 
recovered back (h). So, if the recognizance is estreated 
for the non-appearance of the accused, it is probable 
that the surety has no right of indemnity against 



{b) 58 L. T. 871. 

ie) In re Paine, L. R. [1897] 1 Q. B. 122. 

{d) Edwards v. Glyn, 2 E. & E. 29. 

(c) Wood V. Barker, L. R. 1 Eq. 189. 

(/) See Caldwell v. Parker, 3 Ir. R. Eq. 519. 

{g) Atkins v. Revell, 1 De G. F. & J. 860. 

(h) Herman v. Jeuchner, L. R. 16 Q. B. D. 561. 

o 2 
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him (i). But if a recognizance entered into on the 
removal of an indictment on certiorari is estreated 
for non-payment of the prosecutor's costs, the amount 
can be recovered over against the accused (A;). 

Sure^ takiflg A Surety cannot secure the repayment of money he 
lU sale. jj^^y j^^^^ ^^ p^y ^ ^j^^ creditor by taking a bill of sale 

over property of the debtor, inasmuch as the liability 
being contingent the form required by s. 9 of the Bills 
of Sale Act, 1882, cannot be followed (l). 



(3) Securities. 

General A Surety paying oflf the debt has always been held 

pnnap e. entitled to any securities which may have been given 
for the debt by the principal to the creditor (m). This 
right does not depend upon contract, but upon the 
equity that the surety should not have the whole 
thrown upon him by the choice of the creditor not to 
resort to the remedies in his power (n). 

Right of surety The Surety has therefore a right to such securities, 
^d^^ent of ®^®^ though he did not know, when he made himself 
contract. liable, that they existed (o), and even though they did , 
not exist at that time. This last proposition was 

(t) Jones V. Orchard, 16 C. B. 614. Green v. Cres^well, 10 A. & E. 
458, as explained in Crijyps v. ffartiwU, 2 B. & S. 697. 

{k) Jones v. Orchard, 16 C. B. 614. 

(0 Hughes V. LiUle, L. R. 18 Q. B. D. 82. 

(m) Dig. lib. xlvi. tit. 1, s. 13; Cod. lib. viii. tit. 4], s. 2, 21; 
Mackeld. Syst. Jur. Rom. s. 438. Morgan v. Seymour^ 1 Ch. R. 120. 
Ex parte Crisp, 1 Atk. 133. On'erside v. Benson, 8 Atk. 248. Plumbe 
V. Sunday, 1 Madd. Princ. and Pract. (3rd ed.) 316. Mayhew v. 
CH$keU, 2 Swanst. 185 at p. 191. Goddard v. IFhyte, 2 Giff. 449 at 
p. 452. And see the cases hereafter cited passim, 

(n) See Sir S. Romilly's argument in Craythome v. Swinburne, 
14 Ves. at p. 162, approved by Lord Eldon ; \>eT Lord £ldon in Aldrich 
V. Cooper, 8 Ves. at p. 389 ; Yongey. Reijnell, 9 Hare at p. 818 ; Duncan, 
Fox d: Co, V. North and South Wales Bank, L. R. 6 A. C. 1 at pp. 12, 
18, 19 ; CaulJUld v. Maguire, 8 Ir. Eq. R. 164 ; Parsons v. BAddock, 
2 Vem. 608 ; fFrighi v. Morley, 11 Ves. at pp. 22, 23. 

(o) Mayheu) v. CrickeU, 2 Swanst. 185 at p. 191. Newton v. 
Chorltm, 10 Hare 646 at p. 651. Pearl v. Deacon, 24 Beav. 186, 

1 De G. & J. 461. Coates v. Coates, 33 Beav. 249. Ooddard v. Whyte, 

2 Giff. 449. Duncan, Fox <fc Co. v. North and South Wales Bank, 
L. R. 6 A. C. 1. 
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established in Scott Y^Knox{p), decided in 1838 by 
the Court of Exchequer in Ireland. In Newton v. 
Chorlton (q) it was, however, held by Wood, V.-C, 
that whatever might be the right to such securities 
which the surety might assert, if he came with the 
money to the creditor and desired him to realise the 
securities, still, until the surety took some such step 
as that, the creditor was at liberty to part with such 
security. But this doctrine having been questioned 
by Knight-Bruce, L.J., in Lake v. Brutton (r), the 
Vice-Chancellor, in Pledge v. Bms («), withdrew it, 
and Newton v. Chorlton has been since treated as 
overruled on this point (t). 

Where securities were given in America by the 
maker to the payee of a promissory note there, and 
the payee indorsed the note over to a person in 
England, who sued here an alleged partner of the 
maker, persons who had become surety for such 
alleged partner to the indorsee of the notes were held 
-entitled to the securities given to the payee {u). 

The right of the surety to the securities is not Unaflfected by 
afifected by the circumstance that he has received a Pfy^^^^** ^y 

*' stranger. 

payment from a stranger, or from the wife of the 
principal out of her separate estate, and not made on 
behalf of the principal ; and the person making such 
^ payments need not be a party to a proceeding by the 
surety against the principal to have the benefit of the 
security (x) . So a stranger who assists the surety to find 
the money to pay the debt maybe treated as one with the 
surety, so far as the right to the security is concerned (y). 

ip) 2 Jones 778. 

{q) 10 Hare 646. And see Wade v. Coope, 2 Sim. 155, 160. 

(r) 2 Jur. N. S. 839. In the report in 8 Be 6. M. & G. 440 this 
•observation of the Lord Justice does not appear. 

(5) Johns. 663. 

(0 Campbell v. Bothwdl, 88 L. T. 83. Forbes v. Jackson, L. R. 
19 Ch. D. at p. 621. 

{u) Qoddard v. Whyte, 2 Giff. 449. 

\x) Heyinan v. Dubois^ L. R. 13 £q. 158. In re Arcedecknef L. K. 
24 Ch. D. 709. 

(y) In re Arcedeckne, L. R. 24 Ch. D. 709. 
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Extent of The right of the surety, after payment, to the benefit 

MercantiieLaw ^f Securities obtained by the creditor from the principal 
Amendment debtor, extended, before the Mercantile Law Amend- 
ment Act, 1856, only to such securities as were not 
ipso facto extinguished by the payment (z). Thus 
when the principal and surety joined in one bond, and 
the surety paid, the specialty was gone, and the surety's 
remedy was that of a simple contract creditor only. 
This was laid down in 1749 in Gammon v. Stone (o), 
followed in 1754 by Woffington v. Sparks (6), where it 
was said that a joint obhgor, being surety, could not 
pay off the bond and sue the principal thereon, but 
would have an action on the case or indebitatus 
assumpsit. In Robinson v. Wilson (c), decided in 1814, 
it was suggested, on the authority of Hotham v. Stone (d) 
and Gaynor v. Rayner(e)y that in equity the surety 
was to be considered a specialty creditor. This opinion 
was, however, displaced by Lord Eldon in Copis v. 
Middleton (/), and that case has always been recog- 
nised (g) . The same principle applied to j udgments Qi) . 

But if the surety was bound by a different instru- 
ment, and paid upon that, then the specialty which 
bound the principal was not discharged thereby, and 
the surety was entitled to have it enforced for his 
benefit, being in fact in the same position as a pur- 
chaser (i). So, too, if the creditor had a mortgage to 
secure the bond, and a surety who joined in the bond 

(z) The reasoning on which this rule was based was not admitted in 
the Roman Law. Dig. lib. xln. tit. 1, s. 86. 

(a) 1 Ves. Sen. 889. 

{b) 2 Ves. Sen. 569. 

(c) 2 Madd. 434. 

{d) T. & R. 226 note. 

{e) Not reported, and not to be found in Reg. Lib. See Copia v. 
MidcUeUm, T. & R. at p. 227 note. 

(/) T. & R. 224. 

(g) Jones v. Davids, 4 Russ. 277. Hodgson v. STuiw, 3 My. & K. 
183. Dowbiggen v. Bourne, 2 Y. & C. Ex, 462. Armytcige v. Baldwin, 
fi Beav. 278. 

ih) Dowbiggen v. Bourne, 2 Y. & C. 462. Cp. Army Cage v. Baldvnn, 
6 Beav. 278. Kent v. Canter, Wall Lyn. 364. 

(t) Hodgson v. Shaw, 3 My. k K. 183. 
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paid it off, he was entitled to the mortgage ; for 
the payment did not ipso facto revest the property, 
but a reconveyance was necessary (A;). 

The operation of this rule is now put an end to Meet of the 
by the Mercantile Law Amendment Act, 1856 (I), s. 5 ^^i^t*'' 
of which enacts as follows : — Act 

** Every person who, being surety for the debt or 
duty of another, or being liable with another for any 
debt or duty, shall pay such debt or perform such 
duty, shall be entitled to have assigned to him, or to a 
trustee for him, every judgment, specialty, or other 
security which shall be held by the creditor in respect 
of such debt or duty, whether such judgment, specialty, 
or other security shall or shall not be deemed at law to 
have been satisfied by the payment of the debt, or 
performance of the duty, and such person shall be 
entitled to stand in the place of the creditor, and to use 
all the remedies, and if need be, and upon a' proper 
indemnity, to use the name of the creditor in any 
action or other proceeding at law or in equity, in order 
to obtain from the principal debtor, or any co-surety, 
CO- contractor, or co-debtor, as the case may be, indem- 
nification for the advances made and loss sustained by 
the person who shall have so paid such debt, or per- 
formed such duty, and such payment or performance 
so made by such surety shall not be pleadable in bar 
of any such action or other proceeding by him : Pro- 
vided always that no coHBurety, co-contractor, or 
co-debtor shall be entitled to recover from any other 
co-surety, co-contractor, or co-debtor, by the means 
aforesaid, more than the just proportion to which, 
as between those parties themselves, such last-men- 
tioned person shall be justly liable." 

This enactment applies to contracts entered into before 
the passing of the Act, provided the breach and pay- 
ment by the surety has been since the Act (m). 

Under the Mercantile Law Amendment Act the 
surety is entitled to the benefit of a judgment obtained 
by the creditor without taking an assignment of it (n). 

{k) Copis y. MiddleUm, T. & R. 224 at p. 231. 
(0 19 & 20 Vict. c. 97. 
(m) In re Cochran's Estate, L. R. 5 £q. 209. 
(w) In re McMyr^ L. R. 83 Ch. D. 575. 
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Indoner of 

biUof 

exchange. 



If the creditor refuses to assign the judgment to the 
surety on payment, and the debtor thereafter disposes 
of assets which could have been taken in execution, 
the surety can recover their value in an action against 
the creditor without proving affirmatively that there 
were no other assets (o). 

A surety to the Crown is entitled to the prerogative 
process of the Crown to aid him in recoveriog over 
against the principal (jp), but not so as to give him 
any priority over the Crown, as against the principal, 
in respect of any other debt to the Crown (q). And, 
in the case of the death of the principal debtor, a 
surety to a judgment creditor (r) or the Crown («) will, 
on paying the debt, be entitled to priority in payment 
out of the assets. The right of a landlord to distrain 
for rent is not, however, a "security" within the 
meaning of the section, nor is it one of the ''remedies 
of the creditor " which a surety paying the rent would 
be entitled to use(t). 

The indorser of a bill of exchange becomes, from 
the moment it is dishonoured by the acceptor and 
notice of dishonour is given to him, a surety to the 
holder for the acceptor, and becomes entitled to the 
benefit of all securities then in the hands of the 
creditor, subject apparently to the liquidation of any 
other transactions between the creditor and the prin- 
cipal (u). But, until the bills are dishonoured by the 
acceptor, and the indorser becomes liable to pay, the 
latter has no interest in any such securities, and the 
creditor may deal with them as he pleases (x). 



(o) Oddy V. ffalleU, 2 C. & E. 582. 

(p) See R. V. Bennett, Wightw. 1. JUg. v. jPay, 4 L. R. Ir. 606. 

iq) Beg, v. O'CaXlaghan, 1 Ir. Eq. R. 439. 

(r) In re McMyn, L R. 83 Ch. D. 676. 

Is) In re Ixyrd Churchill, L. R. 39 Ch. D. 174. 

(0 In re Russell, L. R. 29 Ch. D. 264. 

(u) Duncan, Fox d: Co, v. North and South Wales BaiHc, L. R. 
6 A. C. 1, 15, 18. 

{x) Rid. This would not apply, it is presumed, to accommodation 
indorsers known to be such. Such persons are simply sureties. See 
ante^ p. 5. 
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Any co-debtor, though bound as between himself Surety 
and the creditor as principal, if in fact as between p^^JJ^^^ ^ 
himself and the other he is a surety only, and the 
creditor has notice of this, will be entitled on payment 
to the creditor's securities as if he had expressly 
contracted with the creditor as surety (y). And it 
would seem he is entitled to this, even though the 
notice to the creditor was not given till after the 
obligation was entered into, and even though the 
parties originally entered into the liability as prin- 
cipals inter se, and one has become surety only, as 
between themselves, by arrangement since, as in the 
case of a retired partner (z). 

The right of a surety to the securities and remedies Securities 
of the creditor extends, not only to those given by or pereona^other 
available against the principal whose debt is the subject than the 
of the guarantee, but to those given by any person who, p"**^?*^ 
though himself only in the position of a surety, still, 
as between himself and the other surety, stands in the 
relation of principal debtor. In Parsons v. Briddock (a) 
a debtor, for whom there was a surety, being sued by 
the creditor procured bail in the action, and judgment 
was recovered against the bail. The original surety 
being obliged to pay was held by Lord King entitled 
to the benefit of the judgment against the bail. Com- 
menting upon this case in Wright v. Morley{b), Sir 
W. Grant, M.R., says : ** Though the bail were them- 
selves but sureties, as between them and the principal 
debtor, yet, coming in the room of the principal debtor 
as to the creditor, it was held that they likewise came 
in the room of the principal debtor as to the surety. 
Consequently that decision established that the surety 
had precisely the same rights that the creditor had, 
and was to stand in his place. The surety had no 

(y) Ibid, per Lord Selbome, L.C., at p. 12. Cp. Scott v. Knox^ 
2 Jones 778. And see ante, p. 7. 

(2) See Rouse v. Bradford Banking C7o., L. R. [1894] A. C. 586. 
And see ante^ p. 6. 

(a) 2 Vem, 608. 

{b) 11 Ves. at p. 22, 23. 
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direct contract or engagement by which the bail were 
bound to him, but only a claim against them through 
the medium of the creditor, and was entitled to all his 
rights." In Hodgson v. Shaw (c) Lord Brougham 
treated Parsons v. Briddock as wrong, on the ground 
that the judgment against the bail was extinguished 
by the payment of the surety. And in Armytage v. 
Baldwin {d), where the facts were the same as in 
Parsons v. Briddock, but the bill stated that the debt 
had been '* paid and satisfied," the Master of the Bolls 
dismissed the bill on that ground, though he thought 
the surety would in a proper form of proceeding throw 
the loss upon the bail. But apart from the question 
of the satisfaction of the judgment by the payment of 
the surety (which would not occur in all states of fact, 
and which is now rendered obsolete by the Mercantile 
Law Amendment Act («)), there would seem to be no 
ground for suggesting that Parsons v. Briddock is not 
good law. That case was approved in Wright v. 
Morleyif), and it seems moreover right that, inas- 
much as the fruits of the action against the principal 
would have gone in reUef of the surety, the bail 
given to secure those fruits should also enure for his 
benefit. 

Securitied Further, the right of a surety to securities given to 

^ti^ °*^®'* the creditor by persons other than the principal debtor 
is by no means limited to cases (not now likely to 
recur) which present the special features of Parsons v. 
Briddock, but extends for the purpose of making the 
giver pay his due proportion to all cases where a 
number of debtors have equities, whether founded on 
contract or not, that the burden should be placed among 
them in a particular way {g). It applies, therefore, to 

(c) 3 My. k K. at p. 189. 

(d) 6 Beav. 278. 

(e) 19 k 20 Vict. c. 97, arUe, p. 199. 
(/) 11 Ves. 12, anU, p. 201. 

{g) See DuncaTiy Fox d: Co. y. North and SotUh WaUa Bank, L. B. 
6 A. C. 1, per Lord Blackburn, at p. 19. 
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securities given by another surety (h), or by a partner 
of the debtor for whom the surety is bound (i). 

Upon this view, in a case like Craythorne v. Swin- 
burne (k), where a surety became bound on the terms 
that he should not be sued except upon the default of 
the principal and another surety, it would follow that 
if the latter gave the creditor a security and made 
default, so that the first-mentioned surety had to pay, 
the surety paying would, by virtue of the equity arising 
out of his contract with the creditor, be entitled to the 
security of the other surety for the purpose of saddling 
him with the whole amount, that being the due pro- 
portion as between the two. And this seems to have 
been very much the case in Wright v. Morley (Z), where 
a wife's equitable interest in a fund was assigned to 
secure an annuity granted by the husband, and a 
surety in the annuity bond, who had to pay, obtained 
(apparently on the authority of Parsons v. Briddock (m) ) 
recoupment out of the wife's fund, although as between 
herself and her husband the debt was his, and she had 
an equity to have her fund settled, so that she also 
was, by that fund, a surety only(H). So, where a 
treasurer to a public body deposited with a banking 
firm, in which he was partner, the moneys in his hands 
as treasurer, paying them in to a separate ear-marked 
account, the sureties for the treasurer had the right, 
which the employers of the treasurer had, to elect to 
prove for the moneys deposited against the joint estate 
of the partners (o). A surety will not have the benefit 
of a wrongful pledge by the debtor to the creditor of 
property of a third person, but, on the contrary, that 

(h) See post, p. 234. 

(t) Goddard v. Whyte, 2 Giff. 449. 

(it) 14 Ves. 160, post, pp. 217, 218. 

{I) 11 Ves. 12. 

(w) 2 Vern. 608. 

{n) And aee Tynt v. Tynt, 2 V. W. 642. Cp. In re Keily, 6 Ir. Ch. R. 
894. See post, pp. 210, 211. 

(o) See Ex parte Camt, L. R. 3 Cli. 463. Cp. Lacey r. HUl, L. R. 
8 Ch. 441. 
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Infitances of 

particular 

securities. 



person will have the benefit of the guarantee to liberate 
his property (p). 

Sureties for a debtor to an estate have the benefit of 
the lien which there is for the debt upon the shares 
of the debtor in the estate (q). Thus, sureties for a 
receiver in Chancery of the estate of a testator were 
held entitled to be recouped out of the receiver's shares 
therein the amount in respect of which he had made 
default, and which they had to pay (q). And a receiver 
cannot obtain payment out of Court of a balance due 
to him without refunding thereout anything that his 
surety may have paid on his account (r). 

A surety for the payment by a debtor of premiums 
upon policies assigned to a creditor as security has a 
right as against the principal to be reimbursed out 
of the policy moneys («). And a surety for the per- 
formance of covenants by a grantee of land at a rent 
reserved is entitled to be recouped out of the land 
any payments made by him on account of rent (t). A 
person liable as surety for the price of goods is entitled, 
on paying the vendor and notifying the warehouseman 
before he has attorned to a delivery order, to the unpaid 
vendor's lien (u). And a broker for an imnamed buyer 
who, by the custom of the trade, is liable on default 
of the principal, has the same right (u). But a surety 
for the price of goods cannot stop them in transitu 
against the principal (x). 

Securities If the Creditor has a security for a different debt 

S^^^f^ ^ which he can consolidate with that for the guaranteed 

surety. debt, the surety would seem entitled, as against the 

debtor and his trustee in bankruptcy, to the benefit of 



ip) Ex parte Salting, L. R. 25 Ch. D. 148. 
(q) Brandoji y. Brandon, 3 De 6. & J. 524. 
(r) Olossop V. Harrison^ 8 V. & B. 134. 
(5) Aylwin v. Wilty, 80 L. J. Ch. 860. 
(0 Lord Harberton v. Bennett^ Beat. 386. 
(u) Imperial Bank v. London and SL 
L. R. 5 Ch. D. 195. 
{x) Siffken v. Wray, 6 East 371. 



Katiierine^s Dock Co,, 
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this. In Praed v- Oardiner (y) the creditor had lent a 
sum to the debtor on pledge of certain securities, and 
afterwards lent him a further sum on security, among 
other things, of a promissory note of a third party, 
who was in the position of a surety. The debtor 
becoming bankrupt, and the first security being 
sufficient to cover both debts, although it did not 
appear that it was given to cover more than the first, 
the surety was held entitled to have the second debt 
liquidated out of that security. The grounds of the 
judgment do not appear, but the argument was that 
the creditor could have consolidated the pledges, and 
that the surety was entitled to have them marshalled 
so as to relieve him. So, too, in Heyman v. Dubois (z) 
a surety for a mortgage debt was held entitled in the 
bankruptcy of the principal to be recouped not only 
out of the security for the debt guaranteed by him, 
but also out of a security for a different debt after a 
payment off in full of all the claims of the creditor. 
And this also apparently, to judge from the argument, 
on the ground that the creditor could have consoli- 
dated the securities (a). 

A surety is not entitled to Securities for a different Securities for 
debt or another part of the same debt (6). Therefore, thrdebt^?*"^ 
where there was a guarantee for the general account including other 
of a customer at a bank, and the customer afterwards ^®^*^ 
obtained separate and specific advances against parti- 
cular securities, it was held that the bank were entitled 
and obliged to surrender them when those specific 
advances were repaid, and that the surety's liability 
was not affected by their so doing (c). So if a surety 

(y) 2 Cox 86. Discnssed in Duncan, Fox & Co, v. North and SotUh 
Wales Bank, L. R. 6 A. C. at p. 15. 

(2) L. R. 13 Eq. 168. The head-note does not suflaciently state the 
point raised by the facts. 

(a) Cp. TUley v. Damet, 2 Y. & C. Eq. 899. Bugden v. Bignold, 
ibid. 377. 

{b) Wade v. Coope, 2 Sim. 155. Wilkinson v. London and County 
Bating Co., 1 Times L. R. 63. 

(c) Wilkinson v. London and County Banking Co., 1 Times L. R. 63. 
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is bound for part of a debt, and a mortgage is given for 
another part, the surety, after paying the sum for 
which he is liable, cannot also pay to the creditor 
what remains due upon the mortgage and hold the 
property to recoup himself both sums, even to the 
extent of the principal and interest originally charged 
upon it ; but a subsequent incumbrancer will be 
entitled to redeem upon payment only of the amoimt 
still due upon the mortgage (d). But if the creditor, 
being owed two debts, one guaranteed and the other 
not, takes a security for the two debts, the surety is 
entitled as against the creditor to the benefit of a 
proportion of the security (e). So a surety for the 
floating balance upon a running account, limited to a 
fixed sum, has been held entitled to a proportion of 
the value of shares of the principal in the banking 
company to whom the guarantee was given, upon 
which the company had by its constitution a lien for 
the whole indebtedness (/), the security being applied 
rateably in the same manner as dividends in bank- 
ruptcy would be in a similar case (g). 

Priority as The right of the surety to the securities of the 

i^c^bi^oes. ^r^^i^r ^s prior to that of later incumbrancers (fc), who 
are subject to the creditor's mortgages ; and it does 
not seem material whether the security was given by a 
deed in which the surety joined (i), or whether the sub- 
sequent incumbrancer had notice of the suretyship (J), 
for the surety comes in the place of the creditor he 
pays off, and the subsequent security is not lessened 

(rf) JFade v. Cooper 2 Sim. 155. 

(c) Perris v. Roberts, 1 Vera. 84. Coates v. CocUes, 33 Beav. 249. 
But cp. Cod. lib. viii. tit. 41, s. 2 : [Creditor] quum in aliam qaoque 
causam eadeni pignora vel hypothecas habet ooligatas uon prius com- 
pellendus est transferre pignora [in fidejussorem] qnam omno debitum 
exsolvitur. 

(/) Goodwin v. Gray, 22 W. R. 812. 

Ig) See ante, p. 125. 

(h) Drew v. LockeU^ 32 Beav. 499. SUk v. EyrCy 9 Ir. R. Ea. 893. 
Aylmn v. Witty, 30 L. J. Ch. 860. Dawson v. Bank of Whitehaven^ 
L. R. 4 Ch. D. 639 (reversed on another point, L. R. 6 Ch. D. 218). 

(i) Dawson v. Bank of Whitehaven, L. R. 4 Ch. D. 639 at p. 660. 

ij) Dretc V. LockeU, 82 Beav. 499 at pp. 605, 506. 
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by his coming in (fc). Nor will the later incumbrancer 
mend his position by getting in the legal estate under 
such circumstances as would not have permitted him 
to gain priority over the mortgagee whose debt the 
surety has paid off (Z). 

It is now well settled also that the right of a surety Priority as 
on payment to be recouped out of the creditor's ^^^^nt 
securities, cannot be postponed merely by the creditor further 
giving further advances on those securities (m). The *'*^*°^- 
contrary was held in Williams v. Otven (n), a case 
where the surety joined in the covenant in a mortgage 
deed, on the ground that the surety, knowing that 
mortgages involve the right to tack, impliedly post- 
poned his own rights to such charges as the mortgagee 
might tack against the principal. However, the rule 
above laid down in the text was applied in Bowker v. 
BvU (o), where, indeed, Williams v. Owen was not 
cited. In Farebrother v. Wodehouse {p) Sir J. Eomilly, 
M.E., followed WiUiams v. OweUy saying that Bowker 
V. Bull was decided on a special contract (q). And in 
Drew V. Lockett (r) the same learned judge apparently 
approved the reasoning in Williams v. Owen, though 
he decided that the surety's right was prior to that of 
a second incumbrancer. But WiUiavis v. Owen has 
been disapproved in a series of cases where the 
surety's right to priority has been affirmed («). It has 

{k) Drew v. Lockett^ 32 Beav. 499 at pp. 505, 506. 

{l) Drew y, LoekeU, 32 Beay. 499. 

(m) See infroy note («). 

(n) 18 Sim. 597. Cp. Cod. lib. viii. tit. 41, 8. 2, cited at length 
ante, p. 206. 

(o) 1 Sim. N. S. 29. And see Higgins v. Frarikis, 10 Jur. 328, 
15 L. J. Cb. 829. 

(p) 28 Beav. 18. 

(q) There aeems no ground for this snggestion. There was merely a 
provlEion, affecting part only of the property dealt with by the decision, 
that the property of the principal snonld be primarily liable ; bat this 
was expressed to be without prejudice to the rights of the creditor. 

(r) 32 Beay. 499. 

(») Dawson v. Bank of Whitehaven, L. R. 4 Ch. D. 639 (reyersed on 
another point, L. R. 6 Ch. D. 218). Forbes y. Jackson, L. R. 19 Ch. D. 
615. In re KirhwoocTs Estate, 1 L. R. Ir. 108. See, too, Newton v. 
Ohorlion, Johns. 646, 2 Drew. 83. Wade y. Coope, 2 Sim. 155. 
Marean v. Bloxam, 11 Ex. 586. South v. Bloxam, 2 U. & M. 457. 
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been said (t) that the decision in WiUiams v. Owen is 
contrary to the reasoning in Hopkinson v. Bolt (u), 
where it was held by the House of Lords that a second 
mortgage took priority over further advances granted, 
after notice of the second mortgage, by the first mort- 
gagee, though his security was expressed to extend 
to further advances. And so it is. But it is not 
necessary to appeal to that case, inasmuch as a surety 
does not stand in the position of a puisne mortgagee. 
The surety does not claim to come between the two 
debts of the incumbrancer, relegating the further 
advances to a lower level of security ; he only claims 
the application of the security to the liquidation of 
the debts charged upon it in favour of one and the 
same creditor in their due order. No question of 
tacking seems to arise. The principle upon which the 
question really depends is, as pointed out in Forbes v. 
Jackson (a:), that the surety is entitled to have all the 
securities preserved for him which were taken at the 
time of the suretyship or subsequently, and his posi- 
tion cannot be affected by the circumstance that the 
creditor after taking such security for the guaranteed 
debt, voluntarily (y) grants further advances upon the 
same security. 

Consolidation This reasoning would be equally applicable to the 
againBt surety. ^^^^ where a creditor, after acquiring a security for 
the debt guaranteed, grants a new advance upon a 
separate security, stipulating with the mortgagor for 
the right of consolidation (-2?) ; he would not be entitled 
to consolidate them against the surety. In Farebrother 
V. Wodehouse (a), decided by Sir John Bomilly, M.E., 

(0 Dawson v. Bank of IVhiteJiaven, L. R. 4 Ch. D. 639 at p. 649 ; 
1 W. & T. L. C. Eq. (6tb ed.) at p. 127. 

(w) 9 H. L. C. 514. 

(ar) L. K 19 Q. B. D. 615, 621. 

ly) If the terms of the security gave the debtor an option to caU 
for the further adyances, the case might be di£ferent. See JVest v. 
TFilliams, L. R. [1898] 1 Ch. 488. The surety would have to take the 
benefit of the security with its obligation. Possibly the security 
would be apportioned rateably to the whole debt. See ante, p. 206. 

(s) See 44 & 45 Vict. c. 41, s. 17. 

(a) 23 Beav. 18. 
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a creditor was permitted to consolidate against the 
surety and withhold from the latter, though he had 
paid the debt guaranteed, the securities for that debt, 
unless other debts of the principal secured on other 
property were also paid ofif. That case was com- 
promised upon appeal, and has been much commented 
upon (6). It seems to have turned largely on what 
position the surety (who knew that two separate 
mortgages were to be given for two loans, though he 
only guaranteed one) could be considered to have 
stipulated for. If it is to be regarded as a decision 
that, as a general principle, a creditor can against a 
surety consolidate a new mortgage with one alread}'^ 
covering the guaranteed debt, it is conceived that it 
would not be followed. This does not conclude the 
question as to what would be the rights of a creditor 
who after the guarantee took a security for the 
guaranteed debt which, owing to his also holding 
another security simultaneously or previously taken 
for another debt, was subject to consolidation from the 
commencement. It would seem highly inequitable if 
the surety could oust the right of consolidation. The 
principle that requires the preservation of securities 
for the surety cannot be evoked to deprive them of 
incidents from which they never were free. Owing 
to the provisions of section 17 of the Conveyancing 
Act, 1881, the question of consolidation will not often 
now arise. 

A surety for a debt secured by a mortgage of two ManbaUing by 
funds one of which is subject to a second mortgage is do^bWwci^ed* 
compelled after he has paid the debt to marshal the 
securities in favour of the second mortgagee, so that, if 
the proceeds of the doubly mortgaged fund are applied 
in satisfaction of the guaranteed debt, the second 
mortgagee will be entitled to the balance of the other 
fund after satisfaction of the first mortgage debt to 

(b) In re KirkwoodCs EsUuie, 1 L. R. Ir. 108. Fcrhes v. Jackscni, 
L. R. 19 Ch. D. 615. 

P.S. P 
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Person 
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property for 
debt of 
another. 



the extent of the value of the fundmortgaged to him (c). 
And in arriving at that balance the surety cannot tack 
against the second mortgagee costs incurred in resisting 
the creditor's claim except so far as they were properly 
incurred for the benefit of the estate and all persons 
interested in it after the first mortgagee (i.e., in 
reducing the mortgage debt of the creditor), even 
though as against the principal he might have tacked 
them. In South v. Bhxam (c), where this was con- 
sidered, the creditor had two debts both charged on 
two funds, and a second mortgagee had a subsequent 
charge on one fund. The surety guaranteed the debt 
which was the subject of the first charge to the 
creditor, and he succeeded in resisting an attempt by the 
creditor to satisfy his second debt out of the security 
before the first (tQ. The expense of doing this, it 
seems, could not be allowed as against the second 
mortgagee, for it did not go to lighten the total burden 
which ranked before him, but only to readjust it in a 
manner equitable towards the surety. 

A person charging his property to secure the debt 
of another, who also gives security upon property of his 
own, is by that charge a surety (e) and entitled to the 
benefit of the security upon the property of the principal 
and to have the debt discharged out of that property 
in relief of his own (/) ; and where the holders of 
charges upon land in Ireland joined with the persons 
entitled to it subject to such charges in mortgaging 
it for the benefit of those persons or some of them, 
and the land was subsequently sold in the Encumbered 
Estates Court, it was held that the mortgage money 
must be satisfied out of the interest of the real 
borrowers in exoneration of the charges, notwith- 
standing that the mortgage provided that on repayment 
of the loan by any of the parties the property should 



(c) 8(mth V. Bloxam, 2 H. & M. 467. 
id) See Marcm y. Bloxatriy 11 Ex. 586. 
\e) See aiUe^ p. 8. 
(/) McNeaU v. Beed, 7 Ir. Ch. R. 251. 
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be reconveyed to its former uses, i.e., that the charge- 
holders, even though they might have paid the whole 
debt, should only have their charges ((/). But if the 
principal mortgages two properties, and other persons 
having interests therein (some in one and some in 
the other) join as sureties to charge their interests, 
neither set of sureties can claim that their interests 
should be disencumbered at the expense of the in- 
terests of the others, who are as much sureties as 
they are themselves, unless it can be collected that 
this was the intention (h). A person whose property 
is wrongfully, though validly, pledged by another to 
secure his own debt is entitled to have his property 
disencumbered out of any property of the debtor also 
pledged for the same debt (i) or at the expense of any 
surety who may have guaranteed the payment of that 
debt(j). 

It is submitted that a surety will not, apart from Poiiciea on life 
special arrangement, be entitled, on paying ofif the °^ p""^*^*?*^- 
debt, to policies on the life of the debtor held by the 
creditor except in such cases as they have been pro- 
vided as security for the debt by or at the expense of 
the debtor under such circumstances as to make them 
redeemable by him and a fund belonging to him in 
the hands of the creditor (k). The right of the surety 
to securities of the creditor is based upon the principle 
that they constitute a remedy in the hands of the 
creditor available to liquidate the debt at the expense 
of the principal (Z). But where the creditor insures 

(g) McNeaU v. lUedy 7 Ir. Ch. R. 261. See also HariUy v. 
(y Flaherty, L. & G. temp. Plunket 208. 

(A) In re Keily, 6 Ir. Ch. R. 394. Cp. Wright v. Jforfoy, 11 Ves. 12. 

{i) Ex parte Alsttm, L. R. 4 Ch. 168. 

U) Ex parte Salting, L. R. 25 Ch. D. 148. 

(k) In In re Arcedeekne, L. R. 24 Ch. D. 709, the creditor seems to 
have acted upon a different view, bat the case itself does not deal with 
this point. See, for the circumstances under which a debtor is entitled 
to treat policies by which the creditor is secured as securities redeem- 
able by himself, Gottlieb v. Cranch, 4 De G. M. k G. 440. Freme v. 
Erode, 2 De G. & J. 582. Bruce v. Garden., L. R. 5 Ch. 82. Knox v. 
Turner, ibid, 515. Lea v. Hinton, 5 De G. M. k G. 823. Drysdale v. 
FiggoU, 8 De G. M. & G. 546. But cp. Courtenay v. Wright, 2 Giff. 387. 

(0 See anU^ p. 196. 

p 2 
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the life of a debtor on his own account he may keep 
and recover upon the policies though the debt be 
paid(m). If therefore sureties could compel him to 
make over the policy, this would be to make the 
creditor pay the debt from his own resources. In the 
analogous case of a surety insuring the life of the 
principal the co-sureties cannot call upon him, as 
they could in the case of an ordinary security (n), to 
share the proceeds with them (o). 

Surety'B right A Surety is entitled to the securities of the creditor 
ariaeeoa^" Only on paying the debt. Thus where a wife was 
payment. surety for the specialty debt of her husband, who 
died, and a decree for administration was made in a 
creditor's suit, the wife, having paid nothing, was 
held entitled to be exonerated only on the footing 
of a simple contract creditor (^). So the estate of 
a bankrupt surety is not entitled to the securities as 
against the creditors upon the admission of a proof 
by the creditor or on payment of a dividend (q). 
But if the surety offers to pay the debt in return for 
the securities, but the creditor refuses to give them 
up, the surety may bring the debt into Court and sue 
to have the securities assigned to him (r). 

A surety in a mortgage by the principal, who 
engages only for the interest, may still call upon the 
principal debtor to redeem the mortgage by paying 
the principal money, and, if he does not, may put an 
end to his liability by redeeming it himself (a). And 
the creditor cannot make subsequent advances take 
priority against him {t), although they are made at a time 

(m) IkUby y. India and London Life Assurance Co,, 15 C. R 365. 

(n) Beeposty p. 286. 

(o) In re Arcedeckne, L. R. 24 Cb. D. at pp. 716, 717. In re 
Albert Assurance Co., L. R. 11 Eq. at p. 172, per Bacon, V.-G. 

(jp) Ferguson v. Gibson, L. R. 14 Eq. 879. 

{q) Ewart y, Latta, 4 Macq. H. L. 988. Ex parte Turquand, 
L. R. 8 Ch. D. 445. 

(r) Ooddard v. Whyte, 2 Giff. 449. 

(5) Qreen v. Wynn, L. R. 4 Ch. 204. Fwbes v. Jackson, 
L. R. 19 Ch. D. 615. 

(0 Forbes y. Jackson, L. R. 19 Ch. D. 615. And see arUe, p. 207. 
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when no interest has been paid by the surety or is 
in arrear (t). A surety having paid part of the debt 
is (as against the debtor and after the creditor is fully 
paid) entitled to the benefit of the securities given by 
the debtor to the creditor {u) ; and he is a proper 
party to a foreclosure action by the creditor (u). It 
is assumed therefore that the trustee of a bankrupt 
surety, whose estate had paid a dividend to the 
creditor, would be entitled to a charge on any pro- 
perty mortgaged to the creditor by the principal after 
the creditor has realised the balance of his debt out 
of it (x), and before any encumbrancers subsequent 
to the creditor. 

A surety's right against his principal is to indem- Surety not 
nity only. If, therefore, he makes terms with the^^jj^th^ 
creditor, and discharges and gets rid of the debt at indemniiy. 
less than its full amount, he cannot by taking an 
assignment of the securities to a trustee for himself 
make himself creditor of his principal for more than 
he has actually paid (y). 

A surety may pay off the debt and abandon the Abandonment 
securities, to which he thereby became entitled, to the ll^^^^^ 
debtor. But the creditor cannot, after obtaining pay- principal, 
ment from the surety, release a security to the debtor 
without the consent of the surety. Thus in AUen v. 
De Lisle (z) the debtor had mortgaged a fund in Court 
to the creditor, and the surety paying got a stop order 
put upon the fund. The creditor afterwards, at the 
request of the principal, but without consulting the 
surety, removed the stop order. Upon the principal 
applying three years later that the fund should be 
paid out to his appointees, the surety, who had taken 

(0 Forbes v. Jadtson, L. R. 19 Ch. D. 616. 

(«) Oedve v. Matson, 25 Bcav. 810. 

{x) Of. ihoart v. Latta, 4 Maoq. H. L. 983. 

{yj JUed V. Horris, 2 My. k C. 861, following Ex parte Ruahforth, 
10 Ves. 409, and Batehelor v. Churchill, 14 Vea. 667. See now 
Mercantile Law Amendment Act, 1856 (19 & 20 Vict c 97), & 6, 
ante, p. 199. 

(2) 6 W. R. 168, 8 Jur. N. S. 928. 
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no further step, petitioned to be recouped out of it first. 
It was held she was entitled to this, and that the 
removal of the stop order was a mere nullity. 

Abandonment On the Other hand, the surety may pay off the 
fevo^of^^ ^ amount he has guaranteed, and leave the security to 
creditor. the Creditor to be made available for any further debt 

it may cover, and if he has paid with this intention 
the principal debtor cannot insist that the payment 
is to be applied in redemption of the security (a). So 
the surety may contract with the creditor that he 
shall not have the benefit of the securities. But a 
stipulation that the creditor might treat the surety as 
principal, and that he should not be discharged by 
any giving of time or act or omission of the creditor 
which would discharge a surety, does not disentitle 
him to the securities if and when he pays (6). 

Agreement A surety can also, of course, agree with the prin- 

in^nncipai ^jp^^j ^^^ ^ yxskYe the benefit of securities given by the 
seonritieB. latter to the creditor. Where he takes a direct security 
from the principal for his indemnity it becomes a 
question whether.it was intended that he should 
release the right to the creditor's securities which the 
law gives him. In Lake v. Brutton (c) it was argued 
that a surety who had taken from the principal for 
his indemnity a charge on certain policies and other 
property of the principal could not claim the benefit 
of securities given to the creditor. It appeared that 
when the charge was taken by the surety he did not 
know of the securities given to the creditor, and it 
was held by the Lords Justices that, whether or not 
he might be said to have released securities he knew of, 
he could not be said to have released those of which 
he was ignorant. In Brandon v. Brandon (d), decided 
three years later by the same Court, the sureties had, 

(a) JFaugh r. ff^ren, 11 W. R. 244, 9 Jur. N. S. 865. 

(b) In re KirkiooodCs EsUUe, 1 L. R. Ir. 108. 

(c) 8 De G. M. ft G. 440, 451, 452. 

(d) 8 De G. & J. 524. See also B(yu)ker ▼. BvU, 1 Sim. N. S. at p. 85. 
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before paying anything, taken from the principal a 
security upon some only, excluding the others, of the 
principal's shares in an estate, all of which shares 
were subject to a lien for the principal debt. It was 
held that this did not, in the absence of an express re- 
lease, debar them from standing in the creditor's place 
as to the other shares. But the order was that the part 
expressly charged with the indemnity to the sureties 
should be primarily liable to recoup them(6). In 
Cooper V. Jenkins (/), however, decided four years after 
Brandon v. Brandon, the Master of the Bolls held that 
a person who had mortgaged his property as surety 
without covenanting to pay, and had taken a counter- 
mortgage from the principal to secure anything that 
the surety's property should become liable to pay, or 
that the surety should pay himself, was not entitled 
to the general right of a surety to securities given to 
the creditor. Brandon v. Brandon was not cited. 

The question never seems to have arisen what would Agreement 
be the result if the principal gave a security to the p^^^i ^^ 
creditor upon the express terms that the surety was not creditor aa to 
to have the benefit of it. It would seem that if the ^'^^' 
bargain was that the security was not to be resorted 
to save in the event of the principal and surety both 
failing to pay, the surety would be efifectually pre- 
vented from obtaining the benefit of it, because if the 
surety paid the events would not have happened upon 
the happening of which alone the security was to 
become available. If, however, the principal gives a 
security to the creditor enforceable concurrently with 
the creditor's personal remedies against the principal 
and the surety, it would, it is submitted, be idle 
to stipulate that the surety should not have the 
benefit of it, and such a clause would be simply 
inoperative (A). 

{e) 3 DeQ. k J. at p. 528. 

(/) 82 Beav. 837. 

(A) dp. Steel V. Dixon, L. B. 17 Ch. D. 825. 
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(4) Contribution. 

General rale. One of several co-sureties paying the debt, or more 
than his proportion, is entitled, if the principal is 
insolvent, to contribution from the others in respect 
of the excess, and this whether they are bound jointly 
with himself or severally, or jointly and severally, and 
whether by the same instrument as himself or by 
different instruments, and whether in the same sum 
or different sums, and whether at the same time or 
different times, and whether the surety paying the 
debt knew or did not know that they were co-sureties, 
or that he had any co-sureties at all ; for the rule does 
not depend upon contract, but upon an equity arising 
out of the mere fact that the parties are sureties for 
the same principal debt, and in the same engagement 
with the creditor (i). The true explanation of this 
right between co-sureties seems to be that it is founded 
upon the consideration that in equity the remedies of 
the creditor against the several sureties should have 
been so applied as to apportion the burden rateably ; 
and if they have been applied otherwise the Court 
will, by laying hold of the remedies of the creditor or 
otherwise, interfere directly between the co-sureties to 
correct the inequity (A:). The right is in consequence 
independent of contract between the sureties, and 

(i) See Dering v. Lord WinchiUea, 1 Cox 318, W. k T. L. C. Eq. 
(7th ed.) vol. ii. p. 636. Craythome v. SunnburnCy 14 Vea 160. 
In re ErtnU, L. R. [1898] 8 Ch. 238. 

(k) In the Roman law the right of a surety to the remedies of the 
creditor in order to obtain contribution was always recognised (D. 46, 
1, 17 ; C. 8, 41, 21) ; and by the Lex Apnleia, which gave an action 
for contribution to a surety paying more than his share, the principle 
seems to have been carried a step further in the direction of the equity 
recognised in England. A different development was, however, 
introiduced by the Lex Furia as earlv as b.c. 96, which, by compelling 
the creditor in some cases to divide nis demand proportionately among 
the original sureties, prevented, where it applied, the occasion for 
contribution arising ; and by a letter of Hadrian the creditor was 
obliged to chaige equally all the sureties who were solvent (O. 8, 121 
and 122 ; Mackeld. Syst. Jur. Rom. s. 489). Equality among the 
sureties was thus enforced, not, as with us, through and subject to the 
contract rights of the creditor against each sure^ in solidum, but in 
abrogation of those rights. 
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depends merely upon a comparison of their liabilities 
to the creditor (Z). 

The amomit which in equity the sureties are thus Contribution is 
bound to contribute depends upon the proportions in proportionate, 
which they were respectively liable (m), the equity 
being that the burden should be finally placed, not 
necessarily equally, but rateably, upon them ; and if 
any are insolvent, the contributions of the others are 
increased in proportion (n). 

So, too, a right to contribution arises only where, Sureties in 
upon comparison of the respective contracts of the ^^^^* 
sureties with the creditor, it appears that the creditor 
could at his option have charged the surety from whom 
contribution is sought as much as the other. Where 
he could not have done this, there is no inequity to be 
remedied, and no contribution. Accordingly contribu- 



M 



See the argument of Sir S. Romilly in Craythome v, Stoinhume 
ially approved by Lord Eldon), 16 Ves. p. 162 ; also per Lord 
l^edesdale in iatirli'ng v. Forrester, 8 Bligh, p. 590 ; also In re Sioan*s 
Eataie, Ir. R. 4 Eq. p. 216 ; Ex parte Stokes, De G. p. 622 ; HarOey 
V. O" Flaherty, Beatty, pp. 77, 78; Duncan, Fox ds Co, v. North and South 
Wales Bank, L. R. 6 A. C. 1, 19 ; Ward v. Natumal Bank of Hew 
Zealand, L. R. 8 A. C. 755, 765 ; also the veiy clear statement of the 
principle in Kames' Principles of Equity, B. 1, Pr. 8, vol. L p. 117 (Srd 
ed. ). And for other applications of the same principle see Bacon's Abridg- 
ment, Chancery (Average). Viner's Abridgment, Contribution. E 
Ca. Abr. vols. i. and ii. (Contribution and Average). Webber v. Smii 
2 Vem. 103. Hartley v. 0*Flaherty, L. k G. temp. Plunket, 208. 
Rogers v. Mackenzie, 4 Ves. 752. 

it is curious that the right of general average contribution at sea is 
referred to in Bering v. Lord Winchilsea and Stirling v. Forrester 
as illustrating the right of contribution between co-sureties, and 
that in the old abridgments the two rights are treated together. It 
seems, however, that general average contribution at sea rests upon a 
principle of maritime law which, like that of salvage, does not extend 
to other than sea risks (cp. Falcke v. Scottish Imperial Insurance Co,, 
L. R. 84 Ch. D. 284, per Bo wen, L.J., at p. 248). Contribution 
cannot be obtained at common law or in equity merely on the ground 
that the loss incurred by one person has delivered another irom a 
danger threatening both (cp. Johnson v. Wild, L. R. 44 Ch. D. 146). 

(m) Dering v. Lord Winchilsea, 1 Cox 318, W. & T. L. C. Eq. (7th 
ed.) vol. ii. p. 586. Fendlebury v. Walker, 4 Y. & C. Ex. 424. 
In re McDvnagh^s Minors, 10 Ir. R. Eq. 269. Ellesmere Brewery Co, 
V. Cooper, L. R. [1896] 1 Q, B. 75. 

(n) Peter v. Rich, 1 Ch. R. 84. Hole v. Harrison, 1 Ch. Ca. 246, 
Finch 15, 208. Latoson v. Wright, 1 Cox 275. Hitehman v. Stewart, 
8 Drewr. 271. Dallas v. Walls, 29 L. T. 599. I/ywe v. Dixm, L. R. 
16 Q. B. D. 455. 
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tion cannot be enforced against one with whom the 
creditor agreed, when he became bound, not to sue him 
unless the other sureties made default (o), and this 
whether that agreement be by parol or otherwise, for the 
right to contribution depends upon the creditor's rights 
against the party from whom contribution is sought {p). 

In Craythorne v. Stvinbume (q), the leading case on 
this subject, the plaintiff had, as surety, joined the 
principal in a joint and several bond. The defendant 
had at the same time given a bond reciting the bond 
to which the plaintiff was party and the advance of 
money to the principal and the plaintiff at the defen- 
dant's request, and conditioned to be void on payment 
by the principal and the plaintiff, or either of them. 
The principal died insolvent, and the plaintiff had to 
pay the full amount. The defendant resisted a claim 
for contribution by the plaintiff on the ground that he 
was not a co-surety, but merely a collateral security 
in default of the principal and the plaintiff; and he 
tendered evidence of what passed between himself and 
the obligees of the bonds when he consented to be 
bound, they having stated to him that they only 
required his bond to secure them in case neither the 
principal nor the plaintiff should pay. Lord Eldon, 
though he was apparently prepared to decide the same 
way upon the construction of the bond, admitted the 
evidence, and coming to the conclusion that the defen- 
dant's engagement with the creditor was only ** as 
surety for the surety," decided that he was not liable 
to contribute. 

So also if one person draws, and another accepts, a 
bill of exchange to be given as security for the debt of 
a third, though as regards the third party both are 
sureties, still as between themselves the drawer is only 

(o) Craythorne v. Svoinbume, 14 Ves. 160, ovemiling Cooke v. , 

2 Freeman 97, 2 Eq. Ca. Abr. 228. And see Hartley y. O'Flaherty, 
L. ft G. temp. Plunket at pp. 212-218. 

{p) Ibid. WhUing v. Bxvrke, L. R. 10 £q. 589, 6 Ch. 842. 

(q) 14 Ves. 160. 
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surety for the acceptor, and (in default of special 
arrangement to the contrary) is entitled to throw the 
loss on him (r), and so where a bill accepted for the 
accommodation of the drawer is for further security 
indorsed by a third person, even though without the 
privity of the acceptor (a). But it can be shown that 
the parties who appear successively liable upon a bill 
were, in fact, intended as between themselves to be 
co-sureties in equal degree, and in such case contri- 
bution can be recovered by one against the other, 
irrespective of their places upon the bill {t). So one 
of three makers of a joint and several promissory note 
was held entitled to show that he and one of the other 
makers were sureties, and the third was principal, and 
upon that basis to recover against the other surety the 
moiety of what he himself had paid (it). And the 
receipt of the payee (who had died) showing that the 
plaintiff and defendant were sureties only, was held 
sufficient evidence as being an entry contrary to his 
interest (w). In Rogers v. Mackenzie (x) the three 
partners in a banking firm were jointly and severally 
indebted to the Grown as sureties to the receivers, who 
had paid in taxes to the bank. The firm becoming 
bankrupt, a decree was made that the joint estates 
and the separate estates should contribute each one- 
fourth, and the joint estate having been by an extent 
saddled with more than its share, contribution was 
ordered out of the separate estate of one of the 
partners, whose estate had paid less. 

There was no need in Craythome v. Swinburne (^) to Surety in prior 
discuss what would have been the rights of the defen- foifindemnity, 
dant against the plaintiff if the defendant had been the not oon- 
one who had paid the creditor, but it can hardly be *"^^*'**°- 

(r) Ex parte Hunter^ 2 Ql. k J. 7. 
(«) See HmU v. Baxter, 3 East 177. 

(0 RevnoUU v. Wheeler, 10 C. B. N. S. 661. MacdonoM v. 
WhUfield, L. R. 8 A. C. 738. Batem v. King, 4 H. & N. 739. 
(«) Dames v. Humphreijs, 6 M. & W. 153. 
(«) 4 Ves. 762. 
(y) 14 Ves. 160. 
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doubted that he would have been entitled to recover 
the whole against the plaintiff. The equities of the 
parties would not vary according as the creditor 
chanced to get payment from one or the other in the 
first instance (z). Lord Eldon treated the plaintiff as 
being in the position of principal debtor with regard to 
the defendant, and as such he would have been liable 
to indemnify him. 

Order of time In Craythome V. Swinburne (a) the surety escaped 
immaterial, contribution because his engagement was only to be 
liable on default, and not concurrently with an earlier 
surety. This order may, however, be reversed, and 
the circumstances may be such that the later surety 
may not only not escape contribution to the earlier, but 
even have to bear the whole loss without contribution 
from the earher. This was the case in Parsons v. 
Briddock{b), where the principal, being sued by the 
creditor, gave bail in the action, and judgment was 
recovered against the bail. The original surety, being 
obliged to pay, was held by Lord King to be entitled to 
the benefit of the judgment against the bail, and not to 
be liable to contribution in his relief. Of this case Sir 
W. Grant, M.E., says, in Wright v. Morleyic), that, 
the bail coming in the room of the principal debtor 
as to the creditor, it was held that they likewise came 
in the room of the principal debtor as to the surety. 
It may be that Parsons v. Briddock, in so far as it 
decided that the surety was entitled to the benefit of 
the judgment, would not have been followed in later 
times, and before the Mercantile Law Amendment Act, 
1856 id)f on the ground that all proceedings on the 

(2) Cp. In re JSnnis, L. R. [1898] 3 Ch. 238. 

(a) 14 Vea. 160. 

(6) 2 Vem. 608. 

(c) 11 Vea. at p. 22. 

{d) In Hodgson v. Shaw^ 3 My. & K. at p. 189, Lord Brougham says 
that Pa/raont v. Briddock is inconsistent with Copts v. MiddleUm, 
T. & B. 224. This is however upon a different point (see ante, p. 202). 
Moreover, Lord Brougham cites the facts of Parsons v. Briddock 
incorrectly. 



THE RIGHTS OF A SUBBTY — CONTRIBUTION. 221 

judgment would be stayed by the Court of law in 
which it was recovered upon the plaintiff receiving the 
money from the co-obligor of the principal ; and in 
Armytage v. Baldwin {e), where the facts were the same, 
and the bill filed by the surety stated that he had '' paid 
and satisfied " the debt, it was held by Lord Langdale, 
M.B., that the judgment could not on such a bill be 
assigned to the surety. But the Master of the Bolls 
said he did not think it improbable that the surety 
might, by a proper proceeding, ultimately succeed in 
establishing a right against the bail(/). It seems, 
therefore, that Lord Langdale was inclined to agree 
with Lord King that in such cases the action is to be 
regarded as brought in the interest as much of the 
surety as of the creditor, and that the right against 
the bail enures accordingly. It is clear that in any 
case, if a surety pays off the creditor and demands the 
money from the debtor, and thereupon the latter finds 
another to become surety to the surety who has paid, 
there would be no contribution between the two, but 
that the latter would have to pay it all ; and Parsons 
V. Briddock and Armytage v. Baldwin seem to show 
that the result may be the same where the creditor, 
after the debt is due, presses the principal for payment, 
and the latter finds a further surety. It is to be noticed 
that in neither case is there any suggestion that the 
creditor pressed the debtor at the instance of the surety, 
it being thought enough apparently that the pres- 
sure, if successful in extracting payment, would have 
operated to relieve him. At the same time, the cir- 
cumstances might be such as not to lead to the con- 
clusion that the second guarantee was to be available 
to the existing sureties in this way. It might have 
been intended either that it should be co-ordinate with 
already existing guarantees, or, as in Craythome v. 
Swinburne (g), that it should create a liability only in 

(e) 6 Beav. 278. 
(/) Ibid, at p. 282. 
(S) 14 Ves. 160. 
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Time given to 
surety. 



Procedare. 



default of existing sureties. According to the principle 
of Craythome v. Swinburne, the new surety would 
then, in the former case, be contributory with the 
existing sureties, and, in the latter, not contributory but 
on the contrary entitled to treat them as principals 
and to be indemnified by them (A). 

The right to contribution is not affected by the fact 
that time has been given to the plaintiff surety by the 
creditor, or by the fact that the payment in respect 
of which he sues for contribution was exacted by the 
creditor upon a subsequent security entered into by 
the plaintiff in favour of the creditor in aid of his 
existing remedies, and not in discharge of them (t). 

In its full application, the right to contribution was 
(like the kindred right to indemnity (k) by the prin- 
cipal) not recognised in the Courts of Common Law ; 
but, like the right to indemnity (fc), it was enforceable 
in London by custom (Z). In modern times, however 
(again like the right of indemnity (A:) ), the Courts of 
Common Law so far recognised the principle (m) as to 
admit an action as for money paid for an amount of 
contribution calculated with reference to the original 
number of sureties, but not allowing for any increase 
due to the insolvency (n) or death (o) of any of them. 
And now since the Judicature Act the equity rule, 
which gives full contribution based upon the number 
of sureties liable and able to pay, will be followed in 
all the Courts, and the question whether the claim 
should be preferred in the Common Law or Equity 
Division is one of convenience only. 



(A) Cp. In re Ennis, L. R. [1893] 3 Ch. 238. See also £x parte 
Salting, L. R. 25 Ch. D. 148. 

(t) Dunn V. Slee, 1 Moore 2. 

(^') See ante, p. 175. 

(0 OjffUy arid Johnson^ s Case, 2 Leon. 166. 
Dette 8ur Coutume, Contribution. 

{m) See Coiodl v. Edwards, 2 B. & P. 268. 
14 Ves. at pp. 164, 169. 

(n) See C&iodl v. JSdwards, 2 B. & P. 268. Brown v. Lee, 6 B. & C. 
689. Batard v. ffawes, 2 E. & B. 287. 

(o) Batard v. Eawes, 2 E. & B. 287. 



And see Rastell's Entries, 
Craythorney. Swinburne, 
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Undoubtedly the proper course, except in the 
simplest cases, is for the surety or sureties, who 
have paid in excess of their share, to sue principal and 
co-sureties together in the Chancery Division, and have 
the rights of all worked out upon one inquiry (p). In 
cases where there is a large number of contributory 
sureties of whom some have paid more, and some 
less, than their share, it is obvious that no one of the 
former class has a right to be recouped the excess paid 
by him by any particular individual among the latter 
class whom he might elect to sue ; nor ought each of 
those who have paid too little to be exposed to an 
action at the suit of each of those who have paid too 
much. It must be ascertained in one action, and as 
between all parties, what is the rateable amount which 
each surety (or, if any are insolvent, each solvent 
surety) has ultimately to contribute towards the 
satisfaction of the balance of the debt unpaid by the 
principal. When this has been done, all who have 
paid more will be credited with their excess, and all 
who have paid less will be debited each with his 
deficiency, and the fund so provided by the latter class 
will exactly satisfy the claims upon it by the former. 

It would seem right upon principle that a surety Whether 
should not have contribution from a co-surety unless brinsoire^t ** 
he proves that the principal is insolvent, or at any 
rate that there is some impediment to suing him {q). 
The contrary course would certainly lead to a multi- 
plicity of suits, and where he has no contract giving 
him such a right it seems anomalous that the surety 
paying should have an equity to contribution so long 
as the remedy against the principal, which would 
relieve all the sureties, is available. In Cowell v. 
Edwards (r), however, Lord Eldon, as Chief Justice 

{p) Lawson v. WrigTU, 1 Cox 276. ffUchman v. Stewart^ 8 Drewr. 
271. Seton on Decrees (4th ed.) voL ii. 1182, and following. 

(q) See D^rig v. Lord Winchilaea, W. k T. L. C. Eq. (7th ed.) 
vol. ii. at p. 589. 

(r) 2 R & P. 268. 
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of the Common Pleas, seems to have admitted, though 
with regret, that actions at law for contribution had 
been allowed to succeed without proving the insolvency 
of the principal. The point was, however, never 
really determined, and Lord Eldon's own view clearly 
was that the insolvency of the principal ought to 
appear. And in Hitchman v. Stewart («) it was held 
that in a suit in equity the principal was a proper 
party, as otherwise his insolvency must have been 
proved. 

Contribution The right of contribution which would have arisen 
agreement. Under the rule in equity apart from agreement 
between the co-sureties may be varied by such agree- 
ment; and in an old case (f), where three sureties 
were bound for £800, and agreed among themselves 
that they would pay in thirds, and the creditor 
exacted the whole from one, and another was insol- 
vent, the one who paid only recovered one-third from 
the other solvent surety, and had to bear two-thirds 
himself. But where it was by deed agreed between 
ten persons, five of whom had become liable upon a 
guarantee, that the whole liability should be borne by 
the ten in equal rateable proportions, and each cove- 
nanted with each of the others to save him harmless 
as to one-tenth, it was held that on the insolvency of 
one the contributions of the others must be increased (u). 
When, upon the death of one of two sureties, a new 
bond was given by the survivor and a fresh surety by 
which it was provided that this should not release 
the estate of the deceased surety, it was held that this 
proviso did not preserve the liability of that estate to 
contribute half the debt in ease of the other two 
sureties, and that no more could be recovered than 
one- third (a;). 



(«) 8 Drewr. 271. 

(0 Simin V. Wall, 1 Ch. R. 149. 

(w) Dallas v. TFalls, 29 L. T. 699. 

(a?) In re JEnnis, L. R. [1893] 3 Ch. 238. 
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In Turner w. Davies (y) , the principal having an execu- 
tion in his house, the plaintiff and defendant joined 
in a warrant of attorney to the creditor, but the 
defendant joined only in consequence of having been 
applied to by the plaintiff and the creditor, who 
wanted an additional security. The plaintiff took a 
bill of sale from the debtor for his own security. 
Upon another execution issuing against the goods the 
plaintiff paid the whole and sued the defendant for 
contribution. Lord Kenyon said that the defendant, 
having been induced to become surety at the instance 
of the plaintiff, could not be made to -contribute, 
especially as the plaintiff had taken a security for 
himself only. It is submitted that this case decided 
no more than that the defendant was relieved from 
contributing because he became bound on the terms 
that the plaintiff should, as between the two, bear the 
whole. The headnote, however, states it broadly 
that a surety, becoming bound at the instance of 
another surety, cannot be made to contribute. It is 
submitted that this naked proposition cannot be law. 
The plaintiff might have asked him to share his risk ; 
and it must be a question of fact in each case on what 
terms the one asked the other to join (z). A surety 
can resist a claim by a co-surety for contribution on 
the ground of a verbal promise by the latter to 
indemnify him, and the Statute of Frauds cannot, in 
any view, affect such defence (a). 

A group of persons, who are liable as sureties for 
different debts of the principal in different combina- 
tions, may of course by a suitable agreement, as, for 
instance, to share equally in certain events any liability 
that may be enforced against any of them, oust 
the right of contribution which might arise on any 



(y) 2 Esp. 478. 

(z) Done v, Walley, 2 Exch. 198. And see Lingard v. Bromley, 
1 v. & B. 114. 

(a) Hoe V. Bae, 6 Jr. Ch. R. 490. 

P.S. Q 
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i926,000 to the principal by a bank of which the 
defendant was the public officer. The guarantee 
executed by the plaintiff recited that the plaintiff had 
undertaken to guarantee the payment of £1,000, part 
of the said advance, the residue being guaranteed by 
the several other persons in such proportions and 
to such extent respectively as had been stipulated 
between the bank and such persons respectively. The 
promise was to guarantee £1,000, part of the said 
advance, and there was a proviso that any repayments 
by the principal were to be applied first in relief of 
one named guarantor and then in relief of the rest 
rateably. The bill was filed by the plaintiff to have 
his guarantee cancelled on the ground of misrepre- 
sentation. It was objected that the other guarantors 
should have been joined, as- their right of contribution 
would be affected, but it was held there would be no 
contribution under such a guarantee. " Bering v. 
Lord Winchilsea pr.oceeds, I think," said Alderson, B., 
** on the principle stated by Mr. Bethel in the argu- 
ment, which is this, that, where the same default of 
the principal renders all the co-sureties responsible, all 
are to contribute ; and then the law superadds that 
which is not only the principle, but the equitable 
mode of applying the principle, that all should con- 
tribute equally, if each is surety, to an equal amount, 
and if not equally, then proportionally to the amount 
for which each is a surety. And this explains, I think, 
the dicta stated by the other side. But here each 
surety is bound for an individual sum ; and the surety- 
ship is taken only to the amount of the whole sum 
advanced by the bank ; and there is in the instrument 
a mode fixed by special contract in which the bank 
are to apply any payment made by the principal in 
discharge of the otherwise fixed liability of each 
surety, namely, first in discharge of the £6,000 
guaranteed and then rateably in discharge of the 
other guarantees; but I think this does not make 
each a co-surety contributory to the others." 

q2 
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In Coope V. TwynamQi) the principal, to secure 
£1,200, agreed to enter into three bonds for £400 
each, a separate surety joining in each bond. Two of 
such bonds were given, in one of which the plaintiff 
joined as surety. The third bond was not given. 
The plaintiff thereupon sought to have his bond 
cancelled, on the ground that he had only entered 
into it on the faith of the other two bonds being given, 
which would entitle him to contribution from the 
obUgors. The defendant denied this, and answered 
that the plaintiff and the obligor in the other bond 
agreed to become bound separately, and without 
becoming liable for the default of each other or of the 
proposed third surety, and that there was no privity or 
connection between the plaintiff and the other two 
sureties. Lord Eldon said these cases depended upon 
nice distinctions in point of fact. The question was 
whether there were separate and distinct transactions, 
or the same transaction split into different parts. If 
there was an agreement that the three should become 
liable for £1,200, each in a bond for £400, he thought 
it would be a nice question whether, if the bonds were 
not given by all, they would be obligatory on any (r). 
But, after some months' consideration, he decided that 
he " considered the bonds in this case as distinct 
obligations, and that it was impossible to apply the 
doctrine in Bering v. Lord Winchilsea" (fc). 

But where a number of sureties become bound each 
for the whole debt, though the respective amounts 
payable by them each are restricted to sums which 
together make up the whole debt, the sureties will be 
contributory to each other in such a way as to appor- 
tion the burden among themselves in proportion to 
the respective amounts to which their liabilities are 

{k) T. & R. 426. 

(i) See post, p. 273. 

[k) W. k T. L. C. Eq. (7th ed.) ii. 535. Cp. Collins v. Fi-osser, 
1 B. & C. 682. Ellis v. Emmanuel, L. R. 1 Ex. D. 157. Reg. v. 
O'CallagJian, 1 Ir. Kq. R. 439. 
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limited (I). If the whole debt is unpaid by the prin- 
cipal, of course no right to contribution can arise (Q. 
The circumstances under which such questions may 
arise are susceptible of infinite variety. There may 
be a group of sureties liable inter se for the same 
money, but as between the group and another surety 
or group or groups of sureties liable for different money, 
and vice versa (m). And there may be no contribution 
between group and group, but contribution between 
the members of each group ; or there may be contri- 
bution between group and group, but no contribution 
between the members of each group. 

Where one of the sureties has died, and the debt Death of 
is paid by a survivor, a right of contribution can be *'^^^' 
enforced in equity against the estate of the deceased, 
and probably at law also, but in the latter case only 
to an amount calculated with reference to the whole 
number of sureties, whether solvent or not (n). But 
this, it is submitted, must be limited to cases where 
either the sureties are bound severally, and their 
estates therefore remain liable to the creditor, or, if they 
are bound jointly only, there is something beyond the 
mere fact of co-suretyship from which an agreement 
that contribution should be payable out of the estate 
of a deceased surety may be inferred. In the case of 
joint sureties, where one has died, there is no contri- 
bution on the equitable principle that both are liable 
to the demand (o), for the deceased's estate is not so 
liable, it being now well settled that joint obligations 
are not joint and several in equity unless there has 
been mistake, or the transaction has been a partnership 
transaction, or credit has been previously given to the 
different persons who have entered into the obligation, 

(0 Elletmere Brewery Co. v. Coaper, L. R. [1896] 1 Q. B. 75. Cp. 
EllU V. Emmanuel, L. R. 1 Ex. D. 157. 

(m) See Collins v, Prosaer, 1 B. &C. 682. And cp. Ellis y, Emmanuel^ 
L. R. ] Ex. D. 157. 

(n) See BcUard v. ffawes, 2 E. & B. 287. 

(o) See Baiard v. Hawcs, 2 E. & B. at p. 296. 
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and it was not the instnunent that first created the 
liability. But where obligation exists only by virtue 
of the covenant, its extent can only be measured by 
the words in which it is conceived (p). It would seem 
that joint suretyship does not come within this rule, 
and, therefore, that if one of several co-sureties con- 
tracting jointly dies his estate is discharged from the 
liability as fully in equity as at law. 

There is some authority, however, for saying that 
the survivors of a number of joint sureties have a right 
to contribution in respect of the liability surviving 
to them by reason of an implied contract with the 
deceased. In Ashby v. Askby (q) the question was one 
of a joinder of counts in a declaration, and Bayley, J., 
by way of illustrating how money may be paid to the 
use of an executor so as to charge the estate, and not 
the executor personally (r), uses the following words : 
'* Suppose two persons are jointly bound as sureties ; 
one dies : the survivor is sued and obliged to pay the 
whole debt. If the deceased had been living, the 
survivor might have sued him for contribution in an 
action for money paid, and I think he is entitled to 
sue the executor of the deceased for money paid to 
the use of the deceased as executor." But it seems 
that the learned judge, though he uses the words 
'* jointly bound," was contemplating a case where the 
assets would have been bound, and where the payment 
is '' in release of something which would have been a 
burden on the assets of the testator," in which case he 
thought the person paying should have the same rights 



(p) See Sumner v. Powell^ 2 Mer. 30 at p. 86, per Sir W. Grants 
li.R., affirmed T. & R. 428. See also Riehardsan v. ffarton, 6 Bear. 
185. morpe v. Jackson, 2 Y. k C. Ex. 558. The latter case rather 
extended the doctriue, hut the extensiun was disapproved in Slater v, 
Wheeler, 9 Sim. 156 ; Jones v. Beach, 2 De G. M. & G. 886 ; Other v. 
IvesoTi, 8 Drewr. 177 ; Williams on Executors (9th ed.) vol. ii» 
pp. 1621, 1622 ; lindley on Partnership (6th ed.) p. 206. 

(g) 7 B. & C. 444. 

(r) See this case explained by Mellish, L. J., in Farhall ▼. FarhcUl^ 
L. R. 7 Ch. at p. 129. 
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as before the payment belonged to the person paid, 
and might therefore charge the assets. 

In Prior v. Hembrow (s) the cases where the law 
would imply a contract on the part of the deceased 
joint contractor that his executors should pay their 
proportion are described as those which '' stand on the 
same footing as that of several persons jointly con- 
tracting for a chattel to be made or procured for the 
common benefit of all — the building of a ship, for 
instance, or the furnishing of a house — and as to which 
the executors of any party dying before the work is 
completed are by agreement to stand in the place of 
the party dying." In Batard v. Hawes (0 the Court of 
Queen's Bench approved the dicta in Azhhy v. Ashby^ 
but in that case the parties were not co-sureties. No 
doubt an engagement binding the estate of a surety 
jointly bound to contribute, notwithstanding the termi- 
nation of his legal liability, may often be readily enough 
inferred from the dealings of the parties ; all that is 
submitted is that it ought not to be necessarily implied. 
A surety might well desire that his own liability should 
cease at death, even on the terms that that of his 
co-surety should cease in the same way. 

A surety has no right of contribution until he has When right to 
paid a larger sum than his proportion of the debt then ^J^J^'^*^®'^ 
actually due to the creditor (u), nor till then has he 
a debt which will support a petition in bankruptcy (x), 
for until that moment he has not exonerated any 
co-surety from any payment which the latter should 
bear (x). If, however, after one surety has paid a sum 
not more than his share, the creditor obtains payment 
from the principal of such an amount as makes the 
sum paid by the surety more than his share of that 
part of the debt which remains unpaid by the principal, 

(a) 8 M. & W. 878. 
{t) 2E. k B. 287. 

(u) £x parte Oifford, 6 Yes. 805. Davies v. Humphreys, 6 M. & W. 
153. Ex parte Snovodon, L. R. 17 Ch. D. 44. 
{x) £z parte Snowdan, L. R. 17 Ch. D. 44. 
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a right of contribution will arise at the moment of 
such payment by the principal (y). And if payment 
by one surety of what would have been no more than 
his own share is accepted in satisfaction of the whole 
debt, he is, it seems, entitled to contribution (z). 

A surety who has paid more than his share of the 
debt then due can insist on contribution, although a 
larger sum for which the same sureties are liable may 
become due afterwards (a). But where two sureties 
gave a joint and several promissory note for the debt, 
payable on demand "with interest at 5 per cent.," it 
was held that a surety, having paid the whole of the 
interest due and something less than half on account 
of the principal, could not recover contribution towards 
the interest (b). When once a surety has paid his 
full share he can sue his co-sureties for contribution 
as often as, by reason of further payments by himself 
or the principal, the amount paid by him becomes 
greater than his share (c). And time begins to run 
against him, under the Statute of Limitations, in 
respect of each sum towards which he might claim 
contribution from the moment when that sum so 
becomes paid in excess of his share (c). 

Payment A surety need not, in order to claim contribution, 

beto*^ 8u#d ^^^^ \mtil he is sued by the creditor. He may pay 

(y) Davies v. Humphreys, 6 M. & W. 153. 

\z) This seems to have been conceded in Ex parte Snoivdon, L. R. 
17 Ch. D. 44. The headnote, however, implies that there would be 
contribution in respect of the sum paid, if the other surety were 
released, although the release was not purchased by the payment. 
This is too wide. The effect of a release of one surety is in general to 
prevent the creditor recovering from a remaining surety what he would 
have recovered over from the released co-surety as contribution : it 
cannot entitle the surety not released to recover over from the suret}' 
released contribution towards his own share of the burden ; and it has 
been so held in New York {Waggoner v. WalrcUh, 24 Hun. 443). 
The headnote in L. E. 17 Ch. D. 44 confuses the release of a surety 
with the release of the principal after a payment by a surety (sec 
Ex parte Oifford, 6 Ves. at p. 809, and Btepost, p. 251). 

(a) Zawson v. Wright, 1 Cox 276. And set Ex parte Sncnodon, 
L. R. 17 Ch. D. 44. In re McLonald, W. N. (88, 130. 

(6) Lever v. Pearce, W. N. (88) 105. 

(c) Davies v. Humjphreys, 6 M. & W. 153. 
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immediately the demand becomes due from him upon 

his contract with the creditor (d). If there is any 

doubt as to whether it has so become due, the best 

course for the surety to take is to give notice to 

the other sureties and, if none of them intervene, to 

either defend, make terms, or pay according to his 

own judgment. In such cases the other sureties will 

not be entitled to say that the money was not properly 

paid (e). But the absence of notice will not discharge 

the co-sureties from contribution; it will only leave 

it open to them to establish, if they can, that the , 

payment made might have been resisted (/). 

Where a surety has had judgment against him at Contribution— 
the suit of the creditor for more than his proportion, gnfoi^bie 
he has the right, if the principal is insolvent, before before 
paying the amount, to bring an action in equity P*y™^*- 
against the co-sureties and the creditor, and obtain an 
order upon the co-sureties to pay their proportions (g). 
And admission of a claim in administration is, for this 
purpose, the equivalent of a judgment (h). It seems, 
however, that it is not necessary that judgment should 
have been obtained provided the sum is due, and the 
creditor threatens to make the surety responsible for 
the whole (t). But it is submitted that the surety has 
no equity against a co-surety until he is threatened 
with an action for more than his share, although he 
may sue his principal for exoneration as soon as the 
sum is due (A;). 

(d) put V. Purssord, 8 M. k W. 538. 

(c) DuffUld V. ScoU, 3 T. R. 374, approved in Jones v. Williamn, 
7 M. & W. at p. 601. PUtrmm v. KebU, 9 C. B. 701. 

(/) Smith V. Campton, 3 B. & Ad. 407. Bee pott, p. 239. 

ig) Wolmershauae^i v. Ovllick, L. R. [1893] 2 Ch. 614. Dering v. 
Lord WinchiUea, W. & T. L. C. Eq. (7th ed.) vol. ii. 636 (where the 
Attorney-General as representing the Crown, the creditor, was mado 
defendant for this purpose. See Wolmershausen v. Gfullick, supra). 
And cp. Morgan v. Sey-mour^ 1 Ch. R. 120. QrUraide v. Betuan, 
3 Atk. 248, ante, pp. 167, 168. 

(h) Wolmeraihauaen v. GhtUick, L. R. [1893] 2 Ch. 514. 

(i) Ibid, And see Vin. Abr. Contribution, pla. 27 and 28, there cited, 
also pi. 18. Lindley on Partnership (6th ed.) 374. 

(k) See ante, p. 180. 
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Securities 
given by 
oo-snrety U 
creditor. 



To aid him in recovering contribution from a co- 
surety a surety is entitled to any security given to the 
creditor by the co-surety. In Ex parte Crisp (t), decided 
in 1744, Lord Hardwicke said: ''Where there is a 
principal and surety, and the surety pays off the debt, 
he is entitled to have an assignment of the security in 
order to enable him to obtain satisfaction for what he 
has paid over and above his own share." In Orierside 
V. Benson {m)y a suit by two sureties in an adminis- 
tration bond against the creditor (who had obtained 
judgment) and the debtor, an order was made that the 
judgment should stand as security to the sureties 
against the debtor for their indemnity and to each of 
the sureties for his rateable contribution from the 
other. And in In re Kirkwood's Estate (n) it was not 
questioned that a covenantor, joining as surety in a 
mortgage to secure a debt of which part was the debt 
of the mortgagor and part that of a third person, was 
entitled to the rights of the mortgagee, not only for 
the sum as to which he was surety for the mortgagor, 
but also for a moiety of the sum as to which he and 
the mortgagor were co-sureties for the third person ; 
and in respect of both sums he took priority of 
further advances by the mortgagee. In Stirling v. 
Forrester (o) Lord Redesdale says: "The principle 
established in the case of Bering v. Lord Winchilsea 
is universal. ... If several persons are indebted, and 
one makes the payment, the creditor is bound in 
conscience (if not by contract) to give to the party 
paying the debt all his remedies against the other 
debtors." On the other hand, in Duncan, Fox d Co. v. 
North and South Wales Bank, in the Court of Appeal (p), 
Jessel, M.B., expressly denies that a surety has 
any right to securities given by a co-surety. The 
decision in that case was reversed in the House of 

(Z) 1 Atk. at p. 135. 

(m) 8 Atk. 248. 

(n) 1 L. R. Ir. 108. 

(o) 3 Bligh at p. 590. 

ip) L. K 11 Ch. D. 88 at p. 96. 
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Lords (q), and, though this proposition of Jessel, M.B., 
was not, in the coarse the case took, directly noticed, 
Lord Blackburn (r), upon the authority of Stirling v. 
Forrester, clearly acknowledges the right of a surety 
to securities as extending to those given by co-sureties, 
and says it is recognised by section 5 of the Mer- 
cantile Law Amendment Act, 1856 («). That section 
expressly mentions securities given by co-sureties, 
and keeps them alive for the benefit of the other 
co-sureties to secure the contribution due to them. 
And in Margretts v. Gregory (t) it was said that the 
creditor must not waste any such securities. 

The right of a surety to contribution is not affected Surety holding 
by his having taken a bond for his security from the ^^^^^ 
principal (u). But if he receives any payment from payment from 
the principal he is bound to bring it into account with P"°^*p^- 
the other sureties and to give them the benefit of it 
rateably in relief of their contributions {x) ; so, too, 
if he has taken a security from the principal, even 
though the co-sureties did not know of it, and even 
though he only consented to become surety on the 
terms of having such security, and even though it is 
expressly agreed between himself and the principal 
that the benefit of the security is to extend to himself 
only, and not to the other sureties {y). And if such 
security is given to the surety to indemnify him 
against all liability in respect of the suretyship, the 
security in effect enures to the full extent of its value 
in favour of all the sureties until all be recouped, and 
not only to the extent of the amount which would 

(q) L. R. 6 A. C. 1. 

(r) J hid, at p. 19. 

(*) 19 k 20 Vict. c. 97. And see Batchelor v. Lawrence, 9 C. B. 
N. S. 548. Inn Swan's Estate, 4 Ir. R. £q. 209. In re McMyn, L. R. 
88 Ch. D. 676. In le Parker, Morgan y. Bill, L. R. [1894] 8 Ch. 400. 

(t) 10 W. R. 680. 

(w) BoU V. Harrison, 1 Ch. C. 246. 

(a;) Kniaht v. Hughes, 8 C. & P. 467. Cp. Stoain v. Wall, 1 Ch. R. 
149. Ana see cases in next two notes. 

(y) SUel V. Diacon, L. R. 17 Ch. D. 825. In re Arcedeckne, Atkins 
V. Arcedeckne, L. R. 24 Ch. D. 709. 
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prima facie be the share which the surety to wl: 
is given would have to pay, or which he has pi 
The reason given is that when the secured 
pays any sum he is entitled to charge that upi 
security. The co-sureties then participate ii 
charge, which leaves the second surety again 
advance with a new recourse to the security, in 
the co-Bureties again share, and so on until ( 
recouped in full, or the security is exhaust 
The amount for which, under the above rule, re« 
could be had to the security would perhaps be li 
to the full amount for which the surety to wh 
was given was liable, as this would be the lii 
the charge. In Steel v. Dixon (6) and Berru 
Berridge (c) what was laid down was that the pri 
was not entitled to restrict the use of the secui 
covering the amount which the holder of it hac 
to the creditor. If a surety gives up a securi 
holds he loses pro tanto his right to contribution 

Apparently the same principle that applies 
security would apply to a payment, and a surety 
has received from the principal payment to the 
amount that the surety has paid to the creditor w 
be obliged to share it with his co-sureties («), 
thereupon, unless the payment was in satisfactio: 
all demands, he would apparently acquire a new cl 
for indemnity against the principal. 

Co-sureties can, of course, take no benefit fron 
security given to one of their number except in so 

(a) Berridge v. Berridge, L. R. 44 Ch. D. 168. 

(a) Ibid. In point of arithmetic this process would go on for ever, 
and a (raction of the security always be left. A more direct line of 
reasoning would be that the burden must be distributed as it would 
have fallen had the creditor so apportioned his demands upon the sureties 
as to produce equality among them, allowing for every security upon 
the deotor's estate held by any of tliem. Cp. ante, p. 216. 

(b) L. K. 17 Ch. D. 825. 

(c) L. R. 44 Ch. D. 168. 

(rf) Itainsey v. Leivis, 30 Barb. (X. Y.) 403. 

(c) Knight V. Hughes, 3 C. & P. 467. Steel v. Dixm, L. R. 
17 Ch. D. 825. 
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as it is a valid transaction in favour of the latter. So 
wbere a surety obtained from the principal a security 
which was in fact the property of the creditor, and 
the surety taking it was held upon the facts to have 
been put upon inquiry as to the title of the principal, 
the security had to be restored to the creditor, and was 
not available to any of the co-sureties (/). The other 
sureties are, however, necessary parties to a suit for 
the restitution of the security in such a case, and if 
not privy to the misapplication they are entitled to be 
paid their costs by the plaintiff, who will recover them 
over from the surety who was guilty of it (/). 

If one surety pays the debt and takes over from Surety 
the creditor securities given to the creditor by the*^^^^°f 
debtor, he will have, in seeking contribution from his securities, 
co-sureties, to allow for that security (g) ; so, too, if 
by virtue of his position as surety he acquires policies 
effected by the creditor upon the life of the debtor (h). 
In this case he will be entitled to credit for subsequent 
premiums paid by himself (t), though subsequent 
transactions between the co-sureties might show that 
the benefit and the burden of the policies had been 
abandoned by the others to the one who paid the 
premiums (i). But if the creditor is in a position to 
keep the policies for himself after the sureties have 
paid the debt (as it is submitted he might unless there 
is something to show that they are redeemable by the 
principal or by the sureties (k) ), it is presumed that a 
surety buying them for an independent considera- 
tion would be entitled to retain them without bringing 
them into hotchpot (Z). So if a surety insures the 

(/) Mayor of Berunck-upcm- Tweed v. Murray ^ 7 De G. M. & G. 497. 

{g) In re Arcedeckne, Atkins v. Arcedechiie^ h. R. 24 Ch. D. 709. 

\h) Ibid, It may be doubtful whether in that particular case the 
surety who paid could have insisted upon the creditor making over the 
policies (see a'iUe, p. 211) ; but the creditor had in fact made them over 
for no other consideration than the paj-ment of the debt by the surety. 

(t) Ibid, at p. 716. 

(>t) See anU, p. 211. 

It) This point was raised, but not decided, in In re Arcedeckne.h* R. 
24 Ch. D. 709 {wpra). 
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life of a debtor at his own risk and for his own 
benefit, himself paying the premiums, a co-surety 
cannot compel him to deliver up that policy (m). 

Sarety A surety who agrees to time being given to the 

time*b€S|*^ debtor loses, if the time is given, his right to con- 

given to tribution from any sureties who may not agree to 

principaL j^^ j^j. jj^^y ^^^j^ ^j^^^^ y^^ released (n). 

Interest. A Surety is entitled to charge interest (o) on the 

amount of contribution due to him from the date or 
dates when his payments to the creditor become in 
excess of his share {p). The contrary was formerly 
held in Ireland (q), but those cases have been over- 
ruled, and the English principle established (r). And 
it was held at the same time that the right of the 
surety to interest upon the sum he was entitled to 
recover as contribution was not affected by the cir- 
cumstance that the principal debt (in that case a 
recognizance) did not carry interest (r). 

Costs. Lord Tenterden is reported to have held that a 

surety could not recover contribution in respect of 
costs incurred without the consent of the other in 
defending an action brought against him by the 
' creditor («), although he allowed them, if not frivolously 
incurred, as between surety and principal, or as against 
a person liable to indemnify another against a claim 
by a third (t). In Kemp v. Finden (it), however, a 

(m) In re Arcedecktie, L. E. 24 Ch. D. at pp. 716, 717. In re Albert 
Life Assurance Co.^ L. R. 11 Eq. 164, per Bacon, V.-C, at p. 172. 

(n) See Way v. Ream, 11 C. B. N. S. 774, 781, 782. And see 
WorthingUm v. Peck, 24 Ont. Rep. 535. 

(o) Lawson v. Wright^ 1 Cox 275. HUchman v. Stewzrt, 8 Drewr. 
271. Seton on Decrees (4th ed.) vol. ii. 1182. And see Ex parte 
Bishop, L. R. 15 Ch. D. 400. 

(p) Not necessarily the date of the payments themselves. See Davies 
V. Humphreys, 6 M. & W. 153, anU, p. 231, post, p. 290. 

(q) Onge v. Truelock, 2 Moll. 42. Salkeld v. AhboU, H. & J. 110. 

(r) In re Swan, 4 Ir. R. Eq. 209. 

is) Knight v. Hughes, 3 C. & P. 467. 

\t) Oillett V. Ripon, M. & M. 406. Itoach v. Thompson, ibid, 
487. And see Jones v. Brooke, 4 Taunt. 464. Stratum v. Maihews, 
3 Exch. 48. Horrilyy v. Cardwell, L. R. 8 Q. B. D. 829. 

(u) 12 M. k W. 421. 
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surety was allowed to recover against another who had 
joined him in a warrant of attorney contribution in 
respect of the costs paid to the creditor not only of 
obtaining judgment, but also of executing it. The 
latter allowance seems more than is properly allowable 
even against the principal (x), there being no excuse 
for not paying upon judgment. In Wolmershavsen v. 
GtiUick (y) Wright, J., allowed contribution in respect 
of costs incurred in resisting the creditor's claim, 
which had been thereby materially reduced. It is 
conceived, however, that a surety would not be entitled 
to recover contribution in respect of costs incurred in 
defending the action on grounds strictly personal to 
himself, inasmuch as success would not relieve the 
other sureties (z). 

From the above cases it appears that the distinction 
in this respect attributed to Lord Tenterden between 
the rights of sureties against their principal and 
against each other would not now be recognised. But 
if a surety besides the debt pays costs towards which 
he cannot recover contribution from the co-sureties, 
any money he receives from the principal must be 
applied, as between himself and the co-sureties, in 
reduction of what he has been charged for the debt 
and interest, and must not be appropriated to recouping 
himself for the costs (a). 

A surety cannot recover contribution from a co- Payment 
surety when he himself was not liable to the claim J[abmty. 
of the creditor, as when he had signed only on the 
condition verbally agreed to that another surety also 
joined, which he had not (6). 



(x) Pierce v. Willianis, 23 L. J. Ex. 822. 

(y) L. R. [1898] 2 Ch. at pp. 614, 529, 580. 

(s) See In re Intematvmal CorUrcKt Co., Hughes* Clainiy L. R. 18 
Eq. at p. 624, per Wickeos, V.-C. ScnUh v. Bloxam, 2 H. & M. 457. 

(a) KnigH y. Hughes, 8 C. & P. 467. 

(6) Barry y. Moroney, 8 Ir. R. C. L. 554 (Ezch. Ch., reversing C. P. 
7 Ir. R C. L. 110). And see ante, p. 238 ; Cumberlege v. Lawson, 
1 C. B. N. S. 709. 
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CHAPTEE VIII. 

RELEASE OF THE SUBETT BT DEAUNGS WITH THE 
PBINCIPAL CONTRACT. 

Discharge of A SURETY is discharged by the creditor, without his 

r^^ or consent, either releasing the principal debtor or enter- 

giying time to ing into a binding arrangement with him to give him 

pnncip . time, the ground upon which the surety is discharged 

being in both cases that his right at any time to pay 

the debt, and sue the principal in the name of the 

creditor, is interfered with (a). 

Basis of rule. It is not necessary that the act of the creditor 
should have given the principal a defence which he 
could have pleaded at law to the demand in the name 
of the creditor. A mere arrangement to give time 
could never have been so pleaded (6), nor any parol 
transaction, if the surety was bound under seal (c). 
But the theory is that the creditor cannot place his 
remedies at the disposal of the surety without a breach 
of his arrangement with the principal not to sue him. 
To carry out that arrangement, it is necessary that the 
right of the surety to take action against the principal 
should be suspended {d). And as this cannot be done 



{a) See Nisbet v. Smithy 2 Bro. C. C. 579. Samuel v. ffovm-tk, S 
Mar. 272. Orme v. Vowng, Holt N. P. C. 84. Price v. KirkJiam, 3 
H. k G. 437, 442. Bailey v. Edwards, 4 B. & S. 761, 771. Swire v. 
Redman, L. R. 1 Q. B. D. 536. 

{h) Moss V. Hall, 5 Exch. 46, 60. Ford v. Beech, 11 Q. B. 852 
(cp. Beech v. Ford, 7 Hare 208). Frazer v. Jordan, 8 E. & B. 303. 

(c) See Bees v. Berrington, W. & T. L. C. Eq. (7th ed.) vol. ii. 
p. 668. Davey v. Prendergrass, 5 B. & Aid. 187. Wright v. Sandars, 
3 Jur. N. S. 604. Parker v. Watson, 8 Exch. 404. 

{d) See per Lord Eldon, C.J., in English v. Barley, 2 B. & P. at 
62. Per Best, C.J., in Philpot v. Briant, 4 Bing. at p. 719. 
Ix parte Gifford, 6 Ves. 806. MelvUl v. Olendinning, 7 Taunt. 126. 
Davies v. Stainbank, 6 De G. M. & G. 679, 689, 696. North v. Wakefield, 
13 Q. B. 586, 641. Webb v. EciaiU, 3 K. & J. 438, 442. Batesm v. 
Gosling, L. B. 7 C. P. 9, 14. Cragoe v. Jones, L. R. 8 Ex. 81, 83. 
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without his consent he is held discharged altogether (e). 
So, too, the surety is discharged if the creditor agrees 
with the principal not to receive the money from the 
surety ; for this is inconsistent with the right of the 
surety to pay the debt and sue the principal (/) . It has 
been held by a majority in the Court of Appeal that 
the doctrine has no application where the surety has 
agreed with the principal not to require him to pay • 
until the surety is himself sued; but this opinion, 
though not formally overruled, was questioned in the 
House of Lords in the same case (g). 

The surety is discharged however short may have Actual damage 
been the time given, and whether or not the surety ^^l °°* 
was in fact prevented from availing himself of his 
right to set the creditor in motion, and whether or 
not the arrangement in fact operated to the advantage 
or disadvantage of the surety (h). 

This doctrine, although resting upon essentially Doctrine 
equitable considerations, had in Lord Eldon's time ^^\^i,ij. 
been already adopted by the Courts of Common Law (i). how far 
But in two cases it never could be admitted by them, ^^^ ** *^' 
viz., firstly, where the security was under seal, and 

(e) See Combe v. Wool/, 8 Bing. 156, 163. In the old French law, 
which was founded on the civil law, a dealing between the creditor and 
the principal did not discharge the surety unless it amounted to a 
temporary or conditional payment (as where a bill of exchange is 
received for the debt). A simple prolongation of the term limited for 
payment was not held to involve any promise by the creditor that the 
surety's hand should be stayed (see Bellingham v. FreeVf 1 Moo. P. C. 388). 

(/) Oriental Financial Corporation v. Overend, Chimey <C; Co., L. R. 7 
Ch. 142 at p. 152, 7 H. L. 348 at p. 358. 

(</) Bouse V. Bradford Banking Co,, L. R. [1894] 2 Ch. 82, [1894] 
A. C. 686. 

QC) Bees v. BerringUm, W. k T. L. C. Eq. vol. iL (7th ed.) 668. 
Boimnaker v. Moore, 3 Price 214, 7 Price 228. Samuel v. Howarth, 8 
Mer. 272. Oakley v. PashelUr, 4 C. & F. 207, 224, 288. Bailey v. 
Edwards, 4 B. & S. 761. IFilaon v. Lloyd, L. K 16 Eg. 60, 71. 
Polak V. EvereU, L. E. 1 Q. B. D. 669. Holmes v. Brtinskilly L. R. 
8 Q. B. D. 495, 505. IVard v. National Bank of New Zealand, 
L. R. 8 A. C. 755, 763. 

(/) Mayhew v. Crickett, 2 Swanst. at p. 185. ffa^ok3haw v. Parkins, 
2 Swannt. at p. 546. Samuel v. Howarth, 8 Mer. at p. 277. Eyre v. 
Everett, 2 Russ. at p. 382. Huhnc v. Coles, 2 Sim. at p. 14. Moore 
V. Bmrmaker, 6 Taunt. 882. Melmll v. Olendinning, 7 Taunt. 126. 
Smith V. IFinter, 4 M. & W. at p. 464. 

P.S. R 
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the giving time by parol (k) ; and secondly, where the 
surety contracted as principal, and relied merely upon 
notice to the creditor, that his liability was secondary 
as between himself and the principal, to give him the 
right of a surety (l). In these two cases the defence 
of time given to the principal was not open in the 
Common Law Courts till avowedly equitable pleas were 
introduced by the Common Law Procedure Act (m). 

Suretiea The rule as to the effect of giving time is not 

prSciS^iflf ^ confined to sureties contracting in form as such, but 
extends to those who undertake what is in form a 
principal liability, but is in fact only assumed to 
secure the consideration for another. Such persons 
are released, if the creditor gives time or releases 
the principal, after notice of the true relations of the 
parties, whether he had that notice at the time of 
taking the security or not(n). So one who gives a 
bond or promissory note for the debt of another, or 
who becomes party, either as acceptor or as indorser, 
to a bill of exchange for the accommodation of another, 
in order that that other may obtain money upon it, 
is released if the holder, after notice of these facts, 
gives time to the principal debtor or person accom- 
modated, even though in the case of a bill the 
accommodation party may upon the bill appear to be 
liable in a prior degree to the party accommodated, as 
where he is acceptor and the party accommodated the 
drawer (o). 

Debtors The doctrine extends, further, even to those who, 

pi^Spafs may ^^^ing contracted as and being in fact principals, 
become afterwards by arrangement with another principal 

Bureties, become sureties as between themselves and that other, 



{k) Davey v. PrendergrasSy 5 B. & Aid. 187. And see Wright v. 
Sandars, 3 Jur. N. S. 504, 508. 

(Z) Manley v. Boycott, 2 £. & B. 46. On this doctrine see ante, p. 3. 

(m) For the cases in the Common Law Courts after that Act, see 
ante, p. 3, note {k), 

(n) See aiUe^ p. 4. 

(o) See ante^ p. 4. 
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if the creditor, before the time is given, has notice of 
that fact ip). A partner, therefore, who retires taking 
a covenant from the continuing partners that they 
will pay the debts and indemnify him, becomes a 
mere surety to such of the creditors of the firm as 
have notice of the dissolution deed ( j>) ; and a proviso 
in that deed to the effect that he is not to be entitled 
to call upon the continuing partners to pay off the 
debts so long as he is kept indemnified does not 
apparently deprive him of his discharge, if time is 
given to the continuing partners (q). But the rule 
under discussion has no application to cases where 
the relation of principal and surety does not exist, 
but one person indemnifies another against loss which 
may accrue from credit given to another. In such* 
cases the person indemnified can take all prudent 
measures with a view to minimise the loss (?•). 

A surety is only discharged if a binding agreement DeUy no 
is made between the creditor and principal that time ^^*^**"8®- 
shall be given to the principal. Mere delay, there- 
fore, by the creditor in suing the principal does not 
discharge the surety, for the latter could at any time 
have himself set the creditor in motion if he wished 
the principal debtor to be called upon (s). It is the 
surety's business to see whether the principal pays, 
and not that of the creditor (<). 



ip) Rovse V. Bradfcn-d Banking Company, L. R. [1894] 2 Ch. 32, 
A. C. 686. And see nnic, p. 4. 

[q) See Bmuie v. Bradf<yrd Banking Co,, L. R. [1694] A. C. 686. 
The House of Lords were evidently of thifi opinion, and would have 
overruled the opinions to the contrary expressed in the Court of Appeal 
(L. R. [1894] 2 Ch. 32). But cp. Oakford v. The European and 
American Steam Shipping Co. Ltd., 1 H. i M. 182. 

(r) See Way v. Hearn, 11 C. B. N. S. 774. 

(«) Sheplierd v. Beech^^r, 2 P. \V. 288. Ex ])arte Mure, 2 Cox 63, 74. 
JValwyn v. SL Qnintin, 1 B. & P. 652. Wright v. Simpson, 6 Ves. 
p. 734. Trent Navigation Co. v. Harley, 10 East 34. Goring v. 
Edmonds, 6 Bing. 94. Brick wood v. Anniss, 5 Taunt. 614. Ormc v. 
Young, Holt N. P. 0. 84. Perfect v. Musgrave, 6 Price 111. Bell v. 
Banks, 3 M. & Gr. 258. Ei/re v. EvereU, 2 Ruas. 381. Heath v. Key, 
1 Y. & J. 484. Clarke v. Wilton, 3 M. k W. 208. Price v. KirkJiam, 
3 H. & C. 437. 

(0 Wright V. Simpson, 6 Ves. at p. 674. 

R 2 



244 



THE LAW OF PRINCIPAL AND SURETY. 



Discharge of 
bail by giving 
time. 



Forms of 
giriog time. 



The principle that a surety is discharged by a bind- 
ing agreement giving time to the principal was applied 
to bail in actions at law. If, therefore, the plaintiff 
gave time after judgment (u), or accepted a confession 
of judgment on the terms that execution should not 
issue till a date after the time when judgment would 
in the regular course have been obtained (x), the bail 
were discharged (y), because their power of taking the 
defendant could not subsist consistently with the 
observance of the terms arranged between the plaintiff 
and defendant {z). 

It is immaterial what form the giving time takes, so 
long as there is a binding agreement by the creditor 
to suspend his rights. Thus, agreeing to take pay- 
ment by instalments (a), taking a bill or note payable 
on a future day (6), or obtaining judgment by consent 
with a stay of execution beyond the date when in the 
regular course judgment could have been obtained (x), 
discharges the surety. So an agreement to accept the 
proceeds of the sale of ships then at sea and of others 
then about to be built (c) is a giving of time. But 
taking a security for the payment pf a debt at a future 
time, with the reservation of the right to proceed at 
any time upon the original demand, does not discharge 
the surety (d). So taking a bill of sale for the debt 
does not affect the liability of the surety, even though 
the property assigned is not to be seized until after a 
certain time, if the personal liability of the debtor is 



(u) IVillison v. WhUdleer, 7 Taunt. 63. 

{x) WhUJicld V. Hodges, 1 M. & W. 679. Croft v. Jok7ison, 5 
Taunt. 819. 

(y) Tfiomas v. Young, 16 East 617. Bowsfield v. Tourer, 4 Taunt. 
466. Cro/t V. John/ion, 6 Taunt. 819. 

(z) See Boxcsfield v. Toicer, 4 Taunt, at p. 458, jier Heaih, J. ; Melvill 
V. (nemiinning, 7 Taunt. 1*26 ; Tidd's Practice (9th ed.) 295. 

(a) Clarke v. ffentij, 3 Y. & C. Ex. 187. And see Tysmi v. Cojt, 
T. & R. 395. 

(6) Bees v. Bc^-riiigton, 2 W. & T. L. C. Eq. (7th ed.) 568. Samuel 
V. Howarth, 3 Mor. 272. 

(c) Davies v. Stainhank, 6 De G. M. & G. 679. 

(d) Liiuisay v. lArrd Dmmie, 2 Ir. Kq. R. 307. And .lee Pearl r. 
Deacon, 24 Beav. 186, 1 De G. & J. 461. 
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not postponed (e). But where a mortgage, in which 
the defendant had joined as surety, was assigned, and 
a new covenant entered into by the mortgagor with 
the assignee to pay the amount together with further 
advances at a future day, it was held that this put an 
end to the right to sue on the covenant in the first 
mortgage, and that the surety was therefore dis- 
charged, notwithstanding that '* the full benefit of the 
covenants " in the first mortgage was expressed to be 
assigned (/). So where a mortgage was taken for a 
debt already secured by an accommodation accept- 
ance with a covenant for payment at a later date, 
the acceptor was discharged (^). But where it was 
intended that the promissory note of the debtor and 
sureties, and also a mortgage by the debtor and others, 
should be taken, and that the promissory note should 
be collateral to the mortgage, the sureties in the pro- 
missory note were not discharged by the taking of 
the mortgage, though it contained a covenant by the 
debtor to pay at a later date (h). The liability of a 
surety by simple contract is not merged if the creditor 
takes a specialty security from the debtor ; for there 
is no merger except where the remedy on the specialty 
is co-extensive with that on the simple contract, and 
therefore there is none except where the same parties 
are the same (i). 

The receipt of interest before it is due amounts to a 
contract not to sue for the principal till the date arrives 
when that interest would have been payable, and is there- 
fore a givingof time and discharges the surety (A), unless 
it is part of the understanding that, notwithstanding the 
payment in advance, the right to sue is reserved {I). 

(c) Twopenny v. Ymuig, 3 B. & C. 208 ; but cp. Searles v. Finch, 
7 Times L. R. 253. 

(/) BoIUmy, BuckenlMin^ L. R. [1891] 1 Q. B. 278. 

[<g) Munster and Lcinster Bank v. France, 24 L. R. Ir. 82. 

(h) Boater v. Mayor, 19 C. B. N. S. 76. 

(i) AuHell V. BiUcr, 15 Q. B. 20. Sharpe v. Gihba, 16 C. B. N. S. 527. 
Boaler v. Mayor, 19 C. B. N. 8. 76. 

{k) Blake V. iVtiUe, 1 Y. & C. Eci. 420. 

{I) Bayner v. Fusitey, 28 L. J. Ex. 132. 
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Binding 

agreement 

necessary. 



In order that there may be a giving of time so as to 
discharge a surety, there must be an agreement legally 
binding to that effect (w). Therefore, if a further 
security is given by the principal which may induce 
the creditor to forbear, this does not discharge the 
surety if the creditor does not bind himself to for- 
bear (n) ; nor does any obligation merely binding on 
the honour of the creditor (o). Where there was an 
overdraft for i;50,000, for which a surety was liable, 
and the principal requested the bank to allow it to 
be increased to £53,046 until the 14th of March, to 
which the bank assented, it was held in the House of 
Lords that the only legal effect of this was to oblige 
the bank to honour drafts up to that amount till the 
14th March, and that the bank did not contract not to 
claim the £50,000 before that day ; consequently the 
surety was not discharged (p). And a mere promise 
by the debtor of interested), or of interest at an 
increased rate (r) if the debt is not pressed, followed 
by payment accordingly, does not show there has been 
such a giving of time as to discharge the surety, 
because it remains optional with the creditor whether 
in order to earn the interest he should let the debt 
run on. And even a promise to forbear, on a verbal 
undertaking by the executor of the principal or by a 
stranger to pay interest out of his own income, is not 
a giving of time, for the verbal undertaking being 
by the Statute of Frauds unenforceable, there is no 
consideration for the promise {s). 

In the same way, if the agreement is to give time 



(?/i) See per Loixi Eldon in Samuel v. Huwarth, 3 Mer. 272 at p. 27 S. 
Heath v. Key, 1 Y. & J. 434. 

(w) Bell V. BankfA'i, 3 M. & Gr. 258. 

(o) Ladbrook v. Hewctty 1 Dowl. 4SS. And see Titckei- v. Laing^ 
2 K. & J. 745. 

(;>) limise v. Bradford Bankiiuj Co., L. K. [1894] A. C. 586; 
reveraing on this jwint the Court of A])peal, L. R. [1892 J 2 Ch. 32. 

((/) Arundel Bank v. Goble, cited in Philpot v. Briant, 4 Bing^ 
p. 721, Cliitty on Bills (11th ed.) 300, note (/> ). 

(r) York City and County Banking/ Co. v. Boinhrldgc, 43 L. T. 732. 

(?) Philpot V. Briantf 4 Bing. 717. 



RELEASE OF THE SURETY. 247 

provided certain things are done by the debtor, which 
he does not do, the surety is not discharged. As 
where he was to give a bill and goods for the balance, 
and he gave the bill but not the goods, the taking of 
the bill being held to be conditional was no discharge 
to the surety (t). So where time was promised if i£100 
was sent by return of post, but only iiSO was sent («). 

If the creditor merely intimates to the debtor that 
he will accept a composition if the other creditors do, 
and promises to hold his hand while the debtor 
approaches them, this is no binding agreement to give 
time, and the surety is not discharged (x). And the 
same result will follow if a creditor signs an agreement, 
to take a composition provided all the other creditors 
come in and they do not come in (?/). But such pro- 
viso must appear on the face of the agreement, and 
cannot be imported by parol evidence (y.) If, how- 
ever, the proviso is to operate only by way of defeas- 
ance on failure to carry out certain arrangements, and 
in the meantime the creditor is debarred from suing, 
the surety will be discharged (?). A promise by the 
creditor not to enforce the debt for a certain time, if 
arrears of interest and expenses were paid up, is for 
want of consideration not binding, and does not dis- 
charge the surety (a). So, too, if the holder of a bill 
accepted for the accommodation of the drawer agree 
with the drawer to take a renewal of the bill if the 
acceptor will renew it, this does not discharge the 
acceptor, for if he objects to renew his acceptance the 
whole arrangement falls to the ground (b). 

A surety is not discharged unless the remedy against Remedy 
the principal is, in a practical sense, postponed. ^^IJ^^i 

. muat be 

(0 Fcmo7i V. Turlcy, 1 M. & W. 316. S»ned. 

(M) Hadnall v. Samuel, 3 Price 521. F«i.F"u« 

(x) Brickwood v. Anniss, 6 Tuuiit. 614, 

ly) See Levris v. J(»ies^ 4 B. & C. fiOO. 

(s) Bailey v. Edioards, 4 B. & S. 761. 

(o) Tucker v. Laing, 2 K. & J. 74r). 

\h) Torraiux v. Bank of Bfitish North America., L. R. 6 P. C. 246. 
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Thus, if an action is commenced against the prin- 
cipal and judgment confessed on the terms that no 
execution issues until a day earlier than judgment 
could have been obtained in the usual course of the 
Courts, the surety is not discharged (c). And even 
where it is agreed that if instalments are regularly 
paid the stay of execution is to continue beyond that 
period, the surety is not discharged if default is made 
in the payment of an instalment (so that the whole 
becomes due) before that period expires (d). 

Giying time in Where a Surety is liable for several distinct debts, 
ofBe^na *^"* duties, or obligations, time given in respect of one of 
debts. them, the position of the surety with regard to the 

remainder not being altered, will not discharge the 
surety as to the remainder. In Croydon Commercial 
Gas Co. V. Dickinson (e), where the principal had con- 
tracted to buy the by-products of a gas company, and 
there was a surety for payment of the price monthly, 
and time was given in respect of one month's supply, it 
was held in the Court of Appeal (distinguishing £yr« v. 
Bartrop (/), and reversing the Common Fleas Division) 
that the surety was discharged only as to that monthly 
payment, as his position in reference to the contract as 
a whole was not varied, though the effect of the arrange- 
ment was to cause the indebtedness to accumulate. 
So, too, when the guarantee is for the performance of 
several duties (^) or distinct contracts (A)- Where 
there was a continuing guarantee for the price of 
goods to be supplied, and an amount having become 
due, time was given in respect of that amount without 



(c) Ladbrook v. HciccU, 1 Dowl. 488. Hxilme v. Coles, 2 Sim. 12. 
WhUJUld V. Hodges, 1 M. k W. 679. Jay v. Warrm, 1 C. & P. 
532. 

(rf) PHce V. Edmunds, 10 B. & C. 578. Bmosfield v. Tower, 
4 Taunt. 466. (Jrojt v. Johtismi, 5 Taiiut. 319. 

(e) L. R. 1 C. P. D. 707, 2 C. P. D. 46. See alao Dames v. 
Staiiibank, 6 De G. M. & G. 679, 689 ; J'tmnncial Bank v. Ciissen, 
18 L. R. Ir. 882. 

(/) 8 Madd. 221. See next page. 

{g) SkilleU v. Fletcher, L. K. 1 C. P. 2U, 2 C. P. 469. 

(A) Harrison v. Hcymour, L. K. 1 C. P. 518. 
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prejudice to the creditor's rights in respect of future 
supplies, and the principal paid the amount as to 
which time was given, but failed to pay for the further 
supplies^ it was held in the Exchequer Chamber 
(reversing the Court of Queen's Bench) that the surety 
was liable (i). And where in a similar case in Ireland 
a bill payable at a future date had been taken for a 
portion of the amount due, the surety was still held 
liable for the balance (^'). But where there was a 
surety for payment of an annuity redeemable for a 
certain sum, and the creditor agreed with the prin- 
cipal not to require any payment for a period of five 
years, and again when the five years elapsed agreed 
to take payment of those arrears by instalments, 
and further had varied the terms of redemption in 
favour of the principal, it was held that the surety was 
released, not only as to the payments for which time 
had been given, but as to the whole annuity. Sir 
John Leach, V.-C, said that what had been done 
** directly or by its consequences wholly altered the 
situation of the surety " (Z). The report does not state 
in what way the Vice- Chancellor found that the 
situation was altered with reference to the instalments 
not affected by the arrangement. It seems, however, 
obvious that the right to redeem the annuity which 
the surety had would be made as a whole less 
beneficial if he could not sue the grantor for the next 
five instalments. A surety for the payment of the 
premiums on a policy deposited by a debtor with 
his creditor was held discharged by the creditor 
releasing the debtor from his personal liability upon 
the original debt, and agreeing to look only to the 
policy (m). 

• A guarantee for the price of goods supplied involves Power to give 
the usual trade credit being given, and this will not l^^J^^ ^ 



' implied. 



{{) Bingham v. CorbeU, 34 L. J. Q. B. 37. 
{k) Dmodm v. Levis, 14 L. R. Ir. 307. 
(/) Eyre v. BaHrop, 3 Madd. 221. 
{m) Lowe v. Maughaiiiy 0. k £. 340. 
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discharge the surety as a giving of time (n). So, under 
a guarantee for ** advances " to be made by a bank, it 
has been held in Ireland that the bank might discount 
bills and notes, and that even a renewal of such bills 
and notes was not a giving of time, but merely a new 
advance in the place of the old one, the guarantee 
being a continuing one(o). It seems, too, that the 
creditor is entitled to give, not merely the usual trade 
credit, but the credit usual as between him and the 
debtor (/>), on the theory the surety ought to inquire 
into the nature of the dealings between the principals 
before he assents to guarantee. It is probably a 
question in each case what latitude it was fairly in 
the contemplation of the surety to allow to the 
creditor under the circumstances. The surety would 
clearly not be bound to allow any dealing which he 
would not expect might naturally take place (q). But 
the creditor cannot allow a long time to elapse and 
then give the agreed or trade credit, for this is in 
effect granting more than that credit (r). 

Where credit Where a guarantee, given to cover debts to be 
J^gf^gj^^^jj^^ incurred, permits a certain credit to be allowed, but 
has not. * such permission is not taken advantage of, and the 
debt is incurred upon shorter credit, it is submitted 
that the guarantee attaches to that debt with all its 
terms, and a binding extension of the credit to the 
period originally permissible would discharge the 
surety (s). 

Time given Where the liability of the surety is only to come into 

expiring before being upon the happening of a condition (e.g. after 

liability arises. ^ ~ 

(n) Samuel v. Hovarthy 3 Mer. 272. Coiiibe v. Woolf, 8 Bing. 156. 
Allan V. Kenniiigy 9 Biiig. 618. So, too, in Scotland ; see Stewart v. 
Brmm, 1871, 9 K. 763. 

(o) Grahame v. Grahame, 19 L. R. Ir. 249. 

ip) Simpson v. Manley^ 1 C. & J. 12. Comhc v. Woolf^ 8 Bing. 156. 
Howell V. Jones, 1 C. M, & R. 97. 

(7) Cp. Lee V. Jones, 17 C. B. N. S. at p. 503. 

(r) Uoll V. Uadley, 5 Bing. 54. Cmnlye v. Wool/, 8 Bing. 156. 
And see Howell v. Junes, 1 C. M. & R. 97. 

(«) For the rules in causes of bail, sec Stevenson v. Roche, 9 B. & C. 707. 
WhUfield V. Hodges, 1 M. & W. 679. See too, ante, p. 114, note (u). 
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demand), he is not discharged by time having been 
given, where it has expired before his liability arose (0- 

An agreement by the creditor with a stranger (u) or Agreement 
with another surety (x) to give time to the principal ^^ye ti^^©.'^ 
does not discharge the surety. But where the creditor 
had lent a trader i>l,000 on a bond with sureties, and 
the trader becoming insolvent agreed to pay his trade 
creditors eleven shillings in the i)Ound, which the 
creditor in the bond guaranteed and, inasmuch as the 
assets would if the bond were enforced be insufficient for 
this purpose, promised the trade creditors not to enforce 
it, it was held that the surety was discharged, inas- 
much as an action against the principal defeating a 
composition to which the other creditors had adhered 
on the representation that the bond was abandoned 
would not have been allowed (y). 

If a surety, on being applied to, pays part of the Time given 
debt in satisfaction of the whole of his Uability, and bjTu^r^''* 
the creditor afterwards releases the debtor, the surety 
has no ground of complaint, because his right of 
action against the debtor in respect of the payment 
made has already attached and is not interfered 
with {z). 

And if on being applied to the surety gives a new 
undertaking to pay, as a note of his own (a) or a covenant 
by himself (6), or makes an arrangement by which the 
creditor is to work out satisfaction from securities 
provided by the surety (c), he may be held to have 



(0 Frendergast y. Devey, 6 Madd. 124. See S.C, at law, avJbnmn, 
Davey v. Prendergrass, 6 B. & Aid. 187, 190. 

(?0 Frazcr v. Jordan^ 8 E. k B. 303 ; following Lyon v. Holt, 
f. M. k W. 250. 

(./•; Clarke v. Birley, L. R. 41 Cli. D. 422. 

('/; Ci'OifS V. S/rri'jfjf 2 Mac. & G. 113. See Easta brook v. Scotl, 3 Ves. 
456. 

(:) Jiauifi V. Lowndes, 23 Bear. 361, 367, 368. And .see Ex parte 
lilshop, L. R. 15 Ch. D. 400, 407, 415. 

(^0 Hall V. HiitcfUm, 3 M. k K. 426. 

{h) Defries v. SmiUi, 10 VV. R. 189. 

\r) licade V. Lowndus, 23 Beav. 361. 
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come under a principal liability to pay, and will not 
be discharged by dealings between the creditor and 
the original principal. In Jenkins v. Robertson (d) 
the creditor had substantiated his claim in the 
administration by the Com-t of the surety*s estate, and 
subsequently gave time to the principal. It was held 
that this did not prevent his enforcing his claim on 
the surety's estate under the decree. 

Time given The Common Law Courts would not set aside judg- 

^dnit^lurety! ^®°* against a surety on the ground that time had since 
been given to the principal (e). And it would appear 
from Jenkinson v. Robertson (d) that relief would not 
have been given in equity. But in America a surety 
is held discharged by time being given to the principal 
even after judgment against the surety (/). 

ReservatioD of The doctrine under which a surety is discharged by 
snretyf *^""* an agreement on the part of the creditor either not to 
sue, or to give time to the principal debtor, resting as 
it does upon the principle that otherwise a fraud 
would be committed upon the principal, does not 
apply if it is made a condition of the agreement that 
the rights of the creditor to sue or receive the money 
from ig) the surety are reserved ; for in that case the 
principal takes the indulgence upon the footing that 
he must continue exposed to a claim at the instance 
of the surety, and the arrangement becomes one the 
observance of which does not involve the suspension 
of any right of the surety. The surety is therefore 
not discharged {It). This being the principle upon 



(rf) Jcnkiiis V. MohcrtsoUf 2 Drew. 351. 

(c) Folc V. Ford, 2 Chit. 125. Bray v. Maiison^ 8 M. k W. 668. 

(/) Habbcl V. CariieiUcr^ 5 Barb. 520. La Farge v. Hester, 11 Barb. 
15y. 

(gr) See Philpot v. Briant, 4 Bing. 717, 719 ; Oriental Fiimncial 
Corpuraiwn v. Ovcrcnd, Qunuy <L Co,, L. R. 7 Ch. 142, 152, 7 H. L. 
348, 358. 

(h) Ex parte Okiidmningy Buck 517. Ex parte Oiford, 6 Ves. 805. 
BoiUtbce V. atubbs, 18 Ves. 20. Kearsley v. Cole, 16 M. & W. 128. 
Nicola V. JVor/w, 3 B. & Ad. 41, note. North v. lyakefield, 13 (^ B. 
536, 541. FHce v. Barker, 4 E. & B. 760. Bailey v. Edvxirds, 4 B. & S. 
761, 774. Wchh v. Hewitt, 3 K. & J. 438, 442. Bateson v. Gosling, 
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which the reservation operates, it is of course unneces- 
sary that the surety should be a party to or have 
notice of it (?). 

Where, however, the creditor actually releases the Reservation 
principal, there is no room for any reservation of w^™^^ua/^ 
remedies against the surety (k). So no such reser- release, 
vation can have effect where another debtor is 
accepted in place of the debtor guaranteed (l). But 
the presence of such a reservation is frequently a 
reason for construing words of release (if the inten- 
tion absolutely to put an end to the debt is not 
apparent) (i) as a mere covenant not to sue(m), in 
which case no such repugnancy arises {n). This con- 
struction gets rid of the difficulty which, if the surety 
happens on the face of the instrument to be jointly 
bound with the principal, would arise at. Common 
Law, independently of the special doctrines applicable 
to principal and surety, from the release of one joint 
debtor (o). And it also gets rid, on the principle already 
explained (p), of the difficulty introduced by the special 
doctrine applicable to sureties, that the release of a 

L. R. 7 C. P. 9, 14. Cragoe v. Jmies, L. R. 8 Ex. 81, 83, 84. Muir 
V. Craicford, L. R. 2 H. L. Sc. 456. Cp. Beilhufhavi v. Freer, 1 Moo. 
P C 333 » 

(0 See JVebb v. Hetriit, 8 K. & J. ^88, 442. 

{k) See Ccytnmercial Dank of Tasmania v. Jones, L. R. [1893] A. C. 
313, 316; Webb v. Heuntt, 3 K. & J. 438. And cp. BoUon v. 
B^u:kcnliam, L. R. [1891] 1 Q. B. 278. 

(/) Coinmereial Bank of Tasmania v. Janes, L. R. [1893] 313, 316. 

{m) Sollv V. Forbes, 2 B. & B. 38. Thompsmi v. Lack, 3 C. B. 640. 
N(yrth V. JVakefl Id, 13 Q. B. 536. Price v. Barker, 4 E. & B. 760. 
Willis V. De Castro, 4 C. B. N. S. 216, 27 L. J. C. P. 243. Keyes v. 
Elkins, 5 B. & S. 240. Muir v. Crawford, L. R. 2 H. L. Sc. 456. 
Hooper v. Marsfuill, L. R. 5 C. P. 4. Balesvn v. Gosling, L. R. 
7 C. P. 9. Ex imrtc Oood, L. R. 5 Ch. D. 46. Duck v. Mat/eu, 
L. R. [1892] 2 Q. B. 511. 

{n) Kcarslcy v. Cole, 16 M. & W. at p. 136. Price v. Barker. 
4 E. & li. 760, 777. Owen v. Homan, 4 H. L. C. 997, 1037. Muir 
V. Or.nrfcyrd, L. R. 2 H. L. Sc. 456. Jones v. Whitakcr, 67 L. T. 
216. 

(o) Co. Litt. 322 a. Cheetham v. Ward, 1 B. & P. 630. Nicholson 
V. Jirvill, 4 A. & E. 675. Cp. Dean v. Netrhall, 8 T. R. 168 ; HuUmi 
V. AVr^, 6 Taunt. 289. And see Waltei's v. Smitli, 2 B. & Ad. 889. 
By virtue of this rule it lias been said tnat a principal would he 
released by the relea.se of surety, if bound jointly with him. See Bylea 
on Bills (1870) 252. Ex parte Ooml, L. R. 5 Ch. D. at p. 67. 

(p) See last page. • 
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principal debtor or the postponement of his liability to 
pay releases the surety, because inconsistent with his 
remedy, in the creditor's name or otherwise, against 
the principal. 

However, if there is no doubt as to the intention 
absolutely to extinguish the debt, it is a release, and 
any sureties or co-debtors are discharged. So, if one 
debtor was made executor, the others were dis- 
charged ((/). And in Xkholsoji v. Revill (r), where the 
creditor made a new agreement with one of several 
makers of a joint and several promissory note, by 
which he received at once a sum of money more than 
was then due, and in return erased the name of that 
maker from the note, it was held that this was a 
release, and that the co-debtors were upon the legal 
principle discharged (s). So the liability of a surety 
was at an end, if the creditor took the person of the 
debtor in execution and afterwards discharged him (t) 
from custody; for this extinguished the debt («). In 
Meti'opolitan Bank of England v. Coppee (x) it seems to 
have been assumed that the withdrawal of execution 
under A^fi.Ja. discharged the surety in into. 

The holder of a bill can discharge the acceptor, 
reserving his remedies^ against other parties, who 
upon being made to pay can recover over against the 
acceptor notwithstanding his so-called discharge {y). 
And it may be part of such arrangement that the bills 
be given up, if not inconsistent with the reservation {z). 

Kq) Cheetham v. J^ard, 1 B. & P. 630. 

(r) 4 A. & E. 675. 

(«) This decision must not be taken as throwing any doubt upon the 
possibility of reserving remedies, except wliere there is an actual relea-se. 
And it is not inconsistent with what was said in Ex parte Gijford, 
6 Ves. 805. See Kcarslcy v. ColCj 16 M. & W. at p. 136 ; Thompsoii v. 
Lack, 3 C. B. 540. But cp. Evans v. Brcmbn'fhfr, 2 K. & J. at p. 183. 

(t) Smith V. K7WJC, 3 Esp. 47. English v. Darlen, 3 Esp. 49 
2 B. & P. 61. 

(w) See Ex parte Knowcll, 13 Ves. 193. 

(sc) 12 Times L. R, 129, 258. Cp. Mayhcio v. Crickctt, 2 Swanst. 
185 ; Williams v. Pi-icc, 1 S. & S. 581. 

(:y) Muir v. Cmvfonl, L. R. 2 H. L. Sc. 456. Jones v. WhilakcTy 
hi L. T. 217. 

(z) Malthy v. Carsiairs, 7 B. & C. 735. 
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And in an action against the acceptor the holder can 
take out a sam, part of the amount of the bill, paid 
into Court in satisfaction of the whole claim, giving 
notice that the balance has been paid by an indorser ; 
and the latter will thereupon be entitled to recover 
such balance from the acceptor (a). 

Since Ex parte iS/7ut/t ({^) it has been settled that a Accepting from 
voluntary composition outside the bankruptcy law ^^^sition 
giving time to the debtor or reducing his liability outside 
discharges the surety ; unless there is in the deed a J^^^h^es 
reservation of the remedies against sureties (c), in surety, 
which case the debtor remains open at the suit of 
the surety to the original demand of the creditor, 
notwithstanding the provisions for giving time or 
reducing the debt which the deed may contain (d). 
And the reservation in this case, on the principle 
already explained {e), need not be with the consent of 
the surety. In such cases the operation of the deed, 
though containing words of release, is held to be that 
of a covenant not to sue only, notwithstanding that 
under the composition all the debtor's property is 
assigned to a creditor or trustees for the creditors, if 
there is a resulting trust of any balance after pay- 
ment of the debt or composition for the debtor (/), 
and even though the trustee is empowered to carry 
on the debtor's trade at the risk of the estate {g). But 
where all the property of the debtor was assigned 
absolutely to a creditor in consideration of a release 



(a) JofUis V. irhUaker, 57 L. T. 217. 

{b) 3 Bro. C. C. 1, followed in Ex parte Wilson, 11 Ves. 410 ; Ex 
parte Olendinning, Buck 517 ; Ex part« Carstair.% Back 660 ; Le\ci8 
V. Jones, 4 B. & C. 506 ; CragM v. Jones, L. R. 8 Ex. Ch. 81. 

(c) Ex parte Glenrlinning, Buck 617. Ex parte Carstairs, Buck 
560. Kcarsley v. Cole, 16 M. & W. 128. Bateson v. Qoaling, L. R. 7 
C. P. 9. 

{(() kearsley v. CoU, 16 M. & W. 128. Close v. Close, 4 De G. M. & G. 
176. Orcen v. Wynn, L. R. 4 Ch. 204. In re WhilchMise, L. R. 37 
Ch. D. 688. 

(c) Aide, p. 252. 

I/) Green v. Wynn, L. R. 4 Ch. 204. Batrson v. Oosling, L. R. 7 
€. P. 9. In re WhiUhause, L. R. 37 Ch. D. 683. 

ig) Bateson v. Oosling, L. R. 7 C. P. 9. 
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and the payment by that creditor of a composition 
to all the others, this was held* a release notwith- 
standing a reservation of the remedies against a 
surety (A). 

Where the holder of shares at the date of the 
winding-up of a company agreed with the liquidator, 
under sanction of the Court, that upon paying certain 
sums and surrendering all his interest in the company 
he should be discharged from all calls, with a proviso 
that nothing in the agreement should prejudice the 
right of the liquidator against any other contributories, 
whether as past or present members or otherwise, it 
was held that a former holder of the same shares was 
not discharged (i). And in such a case the former 
holder being made liable can recover over against his 
transferee, notwithstanding the agreement (A). 

Where the composition is under the bankruptcy laws 
no question of the reservation of remedies against 
sureties can arise. The debtor is absolutely released, 
even as against the surety, by the effect of the 
Statute (l). It was thought, however, under the Act 
of 1861 (m), that to preserve the remedy of the creditor 
against the surety a reservation in the deed was 
necessary (?i), and even that the deed would be bad 

(k) Webb V. ffewiU, 3 K. & J. 438. And see Muir v. Ch-aw/ard, L. R. 
2 H. L. Sc. 456, 459. Even where there is an absolute release undei'a 
voluntary composition, the reservation of remedies aji^inst sureties 
may perhaps not be, from every point of view, nugatory. If any of the 
creditors party to the arrangement were secured by guarantees, they 
might, so far as the sureties' rights were concerned, retain them by the 
consent of the sureties. But it might be considered that such retention 
of such securities would be a fraud upon the other creditors and void 
(see Ifavjson v. Stock, 6 Ves. 800 ; Davidsim v. McGregor, 8 M. & W. 
755 ; Baieson v. Goslirigj L. R. 7 C. P. 9, 14. But cp. Lewis v. Janes, 
4 B. & C. at p. 616 note ; Thomas v. Courtnay, 1 B. & Aid. 1), and the 
provisions preserving the remedies against sureties might be designed 
to negative this contention. 

(i) NevilVs Case, L. R. 6 Ch. 48. 

{k) Roberts v. Crowe, L. R. 7 C. P. 629. 

[l) Hooper v. Marshall, L. R. 5 C. P. 4. Ex parte Jacobs, L. R. 10 
Ch. 211. 

(m) 24 & 26 Vict. c. 134, s. 192. 

(n) Poole V. Willats, L. R. 4 Q. B. 630. Bateson v. Gosling, 
L. R. 7 C. P. 9. 
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without it, as unjustifiably taking away the securities 
of dissenting creditors {o). 

This view involved some difficulties, because the 
debtor was effectually protected against the surety by 
the operation of the statute (p), and consequently the 
reservation could not operate in the ordinary way. 
But it is now settled that a release or indulgence to 
the principal as part of an arrangement or composi- 
tion under the Bankruptcy Acts does not discharge a 
surety whether the creditor votes for it or not {q)y upon 
the principle that such release is the act of the law (q). 
Nor, where the principal is a company, does the adoption 
of a scheme under the Joint Stoek Companies Arrange- 
ment Act, 1870, affect the liability of sureties (r). The 
position is that the surety cannot complain of what is 
not the act of the creditor, but the act of the law ; and 
the debtor cannot complain, because he is entirely free 
by the discharge, and the liability of the surety does 
not mean a recourse against himself (a). Such recourse 
cannot be preserved, and the doctrine of the reservation 
of remedies against sureties is wholly inapplicable (0- 
Nor can the surety who has not paid the debt in 
any way interfere with the dealings of the creditor 
with the bankrupt under the statutes (w). His right 

(o) PooU V. JVillcUs, L. R. 4 Q. B. 630. 

Ip) Hooper v. Marshall, L. R. 6 C. P. 4. 

(a) Ex parte Jacobs, L. R. 10 Ch, 211, overruling Wilson v. Lloyd, 
L. R. 16 Eq. 60, and following MegraOi v. Gray, L. R. 9 C. P. 216. 
See also igrWisv. Wilmot, L. R. 10 Exch. 10 ; Ex parte Wilsm, 11 Ves. 
410 ; Provincial Batik v. Cussen, 18 L. R. Jr. 382. And cp. English 
V. Darley, 2 B. & P. at p. 62 ; Brovme v. Carr, 7 Bing. 508, 2 Russ. 
600. Whether a deed under section 192 of the Bankruptcy Act, 1861, 
came within this principle is not clear. See and compare Hooper v. 
Marshall, L. R. 6 C. P. 4, and BaUson v. Gosling, L. R. 7 C. P. 9. 

(r) In re London Chartered Bank of Atistralia, L. R. [1893] 3 Ch. 
540. Cp. Mortgage Insurajice Corporation t. Found, 64 L. J. Q. B. 
394, 65 L J. Q. B. 129. 

(5) See Ex parte Jacobs, L. B. 10 Ch. at p. 214 ; Cragoe v. Jones, 
L. R. 8 Ex. 81. 

(0 See Ex parte Jacobs, L. R. 10 Ch. at p. 214 ; In re London 
Chartered Bank of Auttrdlia, L. R. [1893] 8 Ch. 540 ; Dane v. Mort- 
gage Insurance Corporation, L. R. [1894] 1 Q. B. 54. 

(1*) Broume v. Carr, 7 Bing. 508, 2 Buss. 600. JBllis v. Wilmot, 
L. R. 10 Exch. 10. 

P.8. S 
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is, upon the bankruptcy law being invoked, to pay oflf 
the creditor and intervene in his place in the pro- 
ceedings (r). But if, by an arrangement outside the 
Bankruptcy Acts, a debtor is expressed to be dis- 
charged as if he had been adjudged bankrupt and dis- 
charged in " bankruptcy," but without any express 
reservation of remedies against sureties, the latter, 
unless they consented, are discharged, for a discharge 
in bankruptcy is a discharge from the demand even 
at the suit of the surety, and this, if produced by 
the voluntary act of the creditor, must discharge the 
surety {x). 

Discharge of A discharge of the principal in the ordinary course 
bimkraptcy. 8,*^^ adjudication in bankruptcy does not aflfect the 
liability of the surety. This is now expressly provided 
by enactment (y), but it was also so held before (^), 
even when the discharge was not complete till the 
creditors had signed the certificate (a). Under the 
present bankruptcy law it would also appear to be 
clear that a disclaimer by a trustee in bankruptcy of 
a lease or of an unprofitable contract would not affect 
the liability of a surety for the bankrupt. Before the 
Act of 1888 this question had given rise in the case of 
leases to some conflict of opinion {b) ; but the pro- 
vision in s. 55 (2) of that Act that the disclaimer shall 
not, except so far as is necessary for the purpose of 
releasing the bankrupt and his property and the 
trustee from liability, affect the rights or liabilities of 
any other person than the bankrupt, settles the law in 

(tj) Brovme v. Carr, 7 Bing. 608, 2 Russ. 600. Ellis v. Wilmot, 
L. R. 10 Exch. 10. 

(x) Cragoe v. Janes^ L. R. 8 Exch. 81. 

iy) Bankruptcy Act, 1883, s. 30 (4). The corresponding section 
(s. 60) of the Bankrnptcy Act, 1869, did not mention sureties. 

(z) See English v. Darley, 2 B. & P. at p. 62. Ex parte Jacobs, 
10 Ch. at p. 213. 

(a) Brovme v. CarVf 7 Bing. 608. 

(b) Smyth v. North, L. E. 7 Ex. 242. Ex parte Walton, L. R. 17 
Ch. D. 746. Ex parte East and West India Dock Co., L. R. 17 Ch. D. 
769. Harding v. Preece, L. R. 9 Q. B. D. 281. East and JVest India 
Dock Co. V. Hill, L. R. 22 Ch. D. 14, 9 A. C. 448. See also Tuck 
V. Fyson, 6 Bing. 321. 
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accordance with the view, which had prevailed, that the 
surety was not discharged. The surety may prove for 
his estimated liability (c), or the Court may, on his 
application, make an order vesting the disclaimed 
property in him or in -a trustee for him upon such 
terms as it may think just (d). Where a trader, being 
in difl&culties, assigned all his property to W., who 
became liable to pay a composition to the creditors of 
the trader, and the wife of the trader assigned her 
separate property to W., to indemnify him against 
loss, it was held on the trader subsequently becoming 
bankrupt, and the property being handed over by W. 
to his assignee (the transfer to W. being an available 
act of bankruptcy, and W. therefore being unable to 
retain the property), that the wife's proi)erty was 
liable for what W. had paid to the creditors of the 
trader (e). 

In order to prevent an agreement for giving time What 
from discharging the sureties, it must be so worded as J^^^^^" ^* 
to show that it was intended only to apply to suits for effectual. 
the benefit of the creditor, and to except from its 
operation suits at the instance of sui'eties and on their 
behalf (/). And this exception must be unqualified. 
Therefore, where time was given to the debtors to 
enable them to carry out certain proposals, and the 
remedy against the sureties was reserved in the event 
of the proposals not being carried out, the sureties were 
discharged, because till that event was determined the 
creditor could not without breach of contract allow 
the surety to sue the debtors (g). In the same way, if 
the arrangement with the principal is express that he 
shall have the respite in any case, a reservation of rights 
against sureties (which, as before explained, can only 



(c) See post, p. 298. 

id) Bankruptcy Act, 1883, a. 65 (6). East and West India Dock Co, 
V. Bill, L. R. 22 Ch. D. at p. 24. 

(e) Hardioiek v. Wright, 35 Beav. 133, 

(/) Bailey v. Edwards, 4 B. & S. 761, per Blackburn, J., at p. 774. 

{^) BaUey v. Edwards, 4 B. & S. 761. 

S 2 
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preserve their liability if it can be given the effect of 
leaving the principal at all times open to demand at 
their instance) might be rejected as repugnant (h). 

If time is given by a contract the whole terms of 
which are reduced to writing, that writing, whether 
under seal or not, must alone be looked to in order ta 
ascertain its effect between the principals, and whether 
the remedy against the sureties is reserved (t). When, 
however, there is an arrangement between the prin- 
cipals not reduced to writing, although as a term of 
the arrangement a bond, note, or bill may have been 
given, it is a question of evidence whether the bond or 
note was given as between the principals in substi- 
tution for the original cause of action or only a& 
collateral security (A), or conditionally®, and if in 
substitution as between the principals, whether they 
agreed that the remedy against the surety should 
nevertheless be reserved (m). So it can be shown 
that an order for the payment by instalments of 
a judgment debt was only consented to on these 
terms (n). 

If there is no reservation of the liability of the 
surety on the face of a composition deed, release, or 
agreement in writing not to sue, but the same was 
made on the request and assent of the surety, and on 
his agreement to remain liable notwithstanding, the 
surety will be liable (o), at any rate unless it is shown 
affirmatively that the agreement was kept secret from 



{h) See IFebb v. ffeunU, 8 K. & J. 488 ; Wilson v. Lloyd, L. R. 15 
£q. 60 (overruled on the main point in Ex parte Jacobs, L. R. 10 
Ch. 211). 

(i) Ex parte Olendinning, Buck 517. Lctcis v. Jones, 4 B. & C. 506. 
JFyke v. Mogers, 1 De G. M. & G. 408. Mercantile Bank of Sydney v. 
Taylirr, L. R. [1893] A. C. 817. 

{k) See Pring v. Clarkson, 1 B. & C. 14. 

(l) See Vem(m v. Turley, 1 M. & W. 316. 

(m) Melvill v. Olendinning, 7 Taunt. 126. fFyke v. Sogers, 1 
De G. M. & G. 408. 

(n) Norman v. Bolt, C. & E. 77. 

(o) Davidson v. McGregor, 8 M. & W. 755. Poole v. WUlats^ 
L. R. 4 Q. B. 680. 
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the other creditors (p). In such case the liability of 
the surety must be without recourse to the principal, 
the composition with the priacipal in the case supposed 
excluding this result, and parol evidence not being 
admissible to alter it as against him. It is laid down 
generally in Ex parte Glendinning (q) that a reservation 
of rights against a surety on a release to the principal 
must appear on the face of the release (r). This rule, 
however, can apparently only apply where the reserva- 
tion is to be given effect to as a term of the contract 
with the priQcipal debtor, for which purpose the surety 
need not be a party to it (s). If the continuance of the 
liability of the surety is assented to by the surety, 
this can surely be proved dehors the instrument. For 
that assent does not operate as a variation of the 
written terms of the arrangement with the principal, 
but as an agreement by the surety to remain liable 
notwithstanding the making of an arrangement which 
if made without his consent would have discharged him. 

The surety remains bound where either the instru- auanmtee 
ment of guarantee authorises the indulgence which *?^^™§j|j^ 
has been given to the principal (t), or the surety has 
assented to it at the time (it), or even upon hearing 
of it afterwards has ratified it or promised to pay 
notwithstanding (x). Where a guarantee expressly 



Cp) Davidson v. McGregoTy 8 M. & W. 765. 

(g) Buck 617. 

(r) See, too, Lewis v. JoneSy 4 B. & C. 506 ; Wyke v. Rogers^ 1 De G, 
M. & G. 408. Bat cp. PHng v. darkson, 1 B. & 0. 14. 

[a) See the note to Lewis v. Jones, 4 B. & C. at pp. 616, 616 ; Smith 
V. fVirUer, 4 M. & W. 464 ; Damds(m v. McGregor, 8 M. & W. 766 ; 
Ex parte Harvey, 4 De G. M. & G. 881 ; Atkins v. Hevell, 1 De G. 
F. & J. 360. And see ante, p. 262. 

{t) See Coioper v. Smith, 4 M. & W. 619 ; Unum Bank of Manchester 
v. Beech, 8 U. & C. 672. Cp. Bouse v. Bradford Banking Co,, L. R. 
[1894] 2 Ch. 82, [1894] A. C. 586. 

(w) Clark v. Devlin, 3 B. & P. N. R. 863. Tyson v. Cox, T. & R. 896, 
Davidson v. McOregor, 8 M. & W. 766. Ex parte Harvey, 4 De G. AL 
ic G. 881. Atkins v. Bevcll, 1 De G. F. k J. 360. 

{x) Mayhew v. Crickett, 2 Swanst. 185. Smith v. Winter, 4 
M. & W. 464. The reference in the judgments in the latter case to 
the assent being given be/ore the notes b^m^ due is explained by the 
fact that the plea was held so to allege. Mayhew v. Crickett shows that 
the assent would have been effectual though given later. 
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provides that the creditor may give time or enter 
into a composition with the debtor, the right of the 
creditor against the surety remains by virtue of that 
clause, whether the latter is precluded from having 
any remedy over against the debtor or not {y). The 
result is the same as in cases where the surety, 
though he remains liable himself, is prevented by 
the bankruptcy law from recovering over against the 
principal {z). Where a surety guaranteed payments 
to be made within fourteen days from the close of 
each month, unless the creditor '' should by writing 
allow a longer time for payment," it was held that 
this did not enable the creditor to enlarge the time 
for a payment after the fourteen days had expired, 
and the liability had attached (a). 

Sarai7 not A guarantee is not put an end to by reason of the 

J^j'*^'*^^ debt becoming unenforceable against the principal by 

to principal, reason of matters happening subsequently, unless it is 

unlets dae to ^^g ^ ^jj g^^.^ ^j, omission of the creditor contrary to 

Act or omiBsion *' 

of croditor. his duty to the surety (J)). Thus a surety is liable 
though the claim against the principal be barred by 
the Statute of Limitations (c), or by reason of the 
bankruptcy of the principal (d). 

So, too, inasmuch as the discharge of a surety 
by time given to the principal rests upon the basis 
that it is against good faith for the creditor to make 
such an arrangement, where the principal creditor in 
good faith receives payment from the principal, which 



{y) Cowper v. Smith, 4 M. & W. 519. Union Bank of ManchesUr 
V. Beech, 3 H. & C. 672. 

{z) Hooper v. Moflrahall, L. R. 6 C. P. 4. 

(o) Crmjdon Qua Co. v, Dickinson, L. R. 1 C. P. D. 707, 2 C. P. D. 
46. 

{b) See post, p. 273. 

(c) Carter v. WhiU, L. R. 26 Ch. D. 666. In the law of Scotland 
it seems the rale is otherwise, and this not merely where the debt is 
extinguished by prescription, but also where the proof only is taken 
away, on the ground that the cautioner can oppose to the claim of the 
creditor every exception which is competent to the principal debtor^ 
and is not purely personal, such as infancy. 

{d) See ante, p. 258. 
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payment is afterwards set aside as a fraudulent pre- 
ference, the surety is not discharged, though the effect 
is that his right to intervene is suspended, for the 
creditor could not have refused to accept the pay- 
ment (e). And if the creditor releases the surety on 
the representation of the surety that the debt is 
covered by a security which the debtor has given to 
the creditor, the surety being innocent, but the debtor 
knowing the security to be fictitious, the creditor, 
when the fraud is discovered, is entitled to set aside 
the release, though in the meantime, of course, the 
surety's right of recourse to the debtor has been in 
abeyance (/). So where a contractor for works by 
fraud obtained a certificate of completion from the 
engineer, and was paid his retention money, the surety 
was not released (g), A surety cannot claim to • 
be discharged on the ground that his position has 
been altered by the conduct of the creditor where 
that conduct has been caused by a fraudulent act 
or omission against which the surety guaranteed 
him (A). 

Where the creditor promised the principal without 
consideration that time would be allowed him for 
payment, and the surety, hearing this, abandoned a 
negotiation to get the money raised elsewhere for the 
principal, it was held that the surety was not dis- 
charged, though circumstances which had arisen in 
the meantime had made it impossible for that nego- 
tiation to be renewed (t). And, unless he has been 
misled by the creditor, a surety cannot escape from 
his guarantee by reason that, in the belief that there 
was nothing outstanding upon it, he has given up a 



(e) Prilehard v. ffUehcoek, 6 M. & Gr. 161. Petty v. Cooke, L. E. 6 
Q. B. 790. 

(/) SchoUJUld V. TempUr, 4 De G. & J. 429. 

{g) Corporatum of Kiiigstonupon-Hull v. HardvMy L. R. [1892] 2 
Q. B. 494. 

{h) Ibid,f per Bowen, L. J., at p. 504. 

(i) Tucker v. Laing, 2 K. & J. 746. 



264 THE LAW OF PRINCIPAL AND BURBTY. 

right of indemnity over against a third party (i;). 
But where a debtor, upon being sued, gave bail, and 
the creditor came in under a commission of bank- 
ruptcy, but afterwards restored the dividends and (as 
he might do before 49 Greo. HI. c. 121, s. 14) proceeded 
with the action, the bail was discharged because 
misled by the proof under the commission (Q. 

Death of If a Surety contracts jointly only with his principal 

\Jm'^^''*^ or another surety, and the surety dies before the 
principal or the co-surety, his estate will be dis- 
charged (m) ; but & promise by such a surety in his 
lifetime to pay the debt himself in consideration of 
the joint demand being forborne might be enforceable 
against his estate (m). 

Giving time to It has never been decided, nor has the point 
SsaSS^!™ ^-^ apparently ever been discussed, whether a surety for 
a person under disability is discharged by the creditor 
purporting to give time to the so-called principal. 
It is certain that, whether the so-called surety is in 
theory to be held liable as a principal or by way of 
estoppel (n), as he has, in fact, no recourse against 
the principal, he has actually the enjoyment of none 
of those rights against the principal which are held 
infringed by the creditor giving time, and may there- 
fore be said to have no cause to complain. On the 
other hand, if the basis of his liability is that he 
is estopped from setting up the disability of the 
principal, the creditor, perhaps, should likewise take 
no advantage of that circumstance. The rule dis- 
charging the surety where time is given does not 
depend upon the proof of actual damage to the surety ; 
and he could urge that he might, notwithstanding the 



{k) Oxley v. Young, 2 H. El. 613. 

(0 Ex parte fTWfe, 2 Ves. J. 9. Ex parte Callow, 8 Ves. 1. 
{m) Cp. Jones v. Search, 2 De G. M. k G. 886 ; Brooks v. StuaH, 1 
Beav. 612. 
(n) See ante, p. 2. 
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disability, have got the debt paid by or on behalf 
of the principal had his position not been weakened 
by the indulgence of the creditor. It would not be 
difficult to imagine cases of real hardship to a surety 
under such circumstances. But, as an absolute rule 
of law, the principle by which a surety is discharged 
by time being given to the principal is perhaps not 
likely to receive any extension. 



( 266 ) 



CHAPTER IX. 

LOSS OF SECURITIES AND CO-SURETIES. 

Release of IJpoN the principle that a surety is entitled, upon a 
co-surety. j.^^ ^j equity independent of contract, to contribution 
from every co-surety, and to the benefit of every 
security held by the creditor, even though neither 
contracted for by the surety nor known to him, nor 
existing until after he became bound (a), an allowance 
must always be made to the surety for every right of 
contribution or security lost by the fault of the creditor. 
The relief to which he is entitled in this respect is, 
however, of an entirely different kind from that which 
is accorded him where his remedies upon the prin- 
cipal obligation itself are interfered with ; and in the 
majority of cases he is not discharged absolutely, but 
is only entitled to an allowance commensurate with 
the value of the protection lost to him. "The 
principle," said Cotton, LJ., in Carter v. White {h)y 
" is this : that if there is a contract express or implied 
that the creditor shall acquire or preserve any right 
against the debtor, and the creditor deprives himself 
of the right which he has stipulated to acquire, or 
does anything to release any right which he has, that 
discharges the surety; but where there is no such 
contract, and he only has a right to perfect what he 
has in his hand, which he does not do, that does not 
release the surety unless he can show that he has 
received some injury in consequence of the creditor's 
conduct.*' The cases to be hereafter cited show that 
a similar principle applies to the release of or failure to 
obtain co-sureties (c). 

(a) See arUe^ pp. 196, 197, 

ch. D. 



b) L. R. 25 Ch. D. 666, 670. 

c) SeejKW/, pp. 268, 272, 277. 
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Where the instrument which the surety signs reveals Where 
that a certain security has been or is to be given, or a gu^^dp* °^ 
certain co-surety has joined or is to join, he is only reveals 
liable, as surety, for a principal liability so secured *®®**"*y* 
or so additionally guaranteed. And if the security is 
not taken or after being taken is surrendered, or the 
co-surety does not join or after joining is released, 
the surety first named is not bound. Thus a surety 
for performance of covenants in a deed granting land 
with rent reserved was held discharged from liability 
for rent in arrear by the grantor accepting a recon- 
veyance of the land, notwithstanding that the land 
was not worth the annual rent for which the surety 
was liable, and that the reconveyance was therefore a 
rehef to the surety (d). So a surety who guarantees 
performance of a contract for works by joining as 
surety in the instrument constituting the contract 
is discharged absolutely if the owner prematurely 
advances the retention money to the contractor (e) or 
does not insure the works according to the contract (/). 
And a surety joining as such in a deed by which the 
debtor agreed to pay a certain sum, and gave a charge 
on book debts to cover it, was, upon the release of the 
charge, liberated in toto without reference to the value 
of the debts (g). Where a debtor assigned a policy to 
his creditor by way of security for the debt, engaging 
to pay the premiums, and the latter engagement was 
guaranteed by a surety, and the creditor subsequently 
released the debtor from his personal liability for the 
original debt, looking only to the policy, it was held 
that the surety was discharged {h). So where a surety 
agreed to join the principal in a joint and several 
bond on having a counter-bond, and the principal 



(d) Lard HarberUm v. Bennett, Beatt. 386, 389. 

(e) General Steam Navigation Co. v. BoUy 6 C. B. N. S. 560. Cp. 
Mayor, dx,, of KingstoTi-upon-Hullw, Harding, L. R.[1892]2 Q. B. 494. 

(/) WaJUa V. ShnUletoorth, 5 H. & K. 235, 7 H. & N. 353. 
{g) Polak V. BvereU, L. K. 1 Q. B. D. 669. Cp. Burke v. Bogerson, 
13 L. T. 415, 14 L. T. 780. 
(A) Loioe V. Maugham, C. & £. 340. 
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never executed the bond, though he gave the- counter* 
bond, the surety was held entitled to have the bond 
given up and cancelled (i). But where a surety 
executed a bond from the form of which it appeared 
that the principal was to execute it too, and on the 
faith that he would do so, and the principal never 
did so, but executed an agreement under seal which 
gave the creditor the same remedy as the bond would 
have done, it was held both in an action at law 
on the bond and afterwards by Lord Romilly, M.R., 
on a bill filed to have execution on the judgment 
restrained, that the surety was bound (fc). Where 
sureties covenanted to make good the deficiency which 
should remain after the realisation of certain securities 
recited to be held by the creditor, and it turned out 
that one of those securities had never been acquired, 
it was held that the sureties were discharged, and that 
they were not estopped by the recital (Z). 

On similar principles a surety is not bound if the 
instrument, when signed by him, is drawn in a form 
showing himself and another or others as iiltended 
joint and several guarantors, and any intended surety 
does not sign (m) ; and it is immaterial by whom the 
instrument was prepared (n), or whether the surety 
omitted was solvent or not(nn). In such cases the 
creditor must show that the surety consented to dis- 
pense with the execution of the document by the other 
or others (o). The rule is an equitable one, and is 



(i) Bonaer v. CoXy 4 Beav. 379. 

{h) Cooper v. Evaiis, L. R. 4 Eq. 45. 

(0 Coyte V. Elphick, 22 W. R. 641. 

(m) Evans v. Brenibridge, 2 E. & J. 174. ffaruMrd v. Lethinidge, 
8 Times L. R. 346 (C. A.). FUzgerald v. McCowan, [1898] 2 Ir. R. 1. 

{n) Hansard v. LethJbridge, 8 Times L. R. 346 (C. A.). 

(nn) FUzgerald v. McCowan, [1898] 2 Ir. R. 1. 

(o) Ibid. This decision iu the Court of Appeal settles the law. 
See, however, GuinherUge v. Lawson, 1 C. B. N". S. 709 ; Coyte v. 
Elphick, 22 W. R. 541, 643, 644. The rule may operate hardly upon 
the creditor where the joinder of the other surety was a matter really 
insisted on by him and afterwards waived, and was never, in fact, 
made a point of by the surety who signed first. See Traill v. Gibbons^ 
2 F. & F. 358 ; Mome v. Eamsdale, 9 M. & M. 329, pott, p. 272. 
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applicable even though the surety who has executed 
did not execute as an escrow, and is consequently 
bound at law (p). 

The principle is, that the arrangement to which 
the surety consented to become a party has been left 
incomplete, and has, in equity, never become binding 
upon him. He is entitled, therefore, to have the 
instrument given up to be cancelled, and not merely 
to have relief to the extent of the contribution which 
the other surety might have been compelled to pay in 
his relief (</). So, if a surety only signs for a smaller 
amount than the form of the instrument indicated 
he was to sign for, the sureties who signed before him 
are discharged (?')• And the further result has been 
held to follow in such a case, that, inasmuch as the 
surety who signed for the reduced amount himself only 
agreed to be liable if the other sureties were also liable, 
their release, owing to the alteration introduced by 
him, indirectly liberates him too (r). 

The right of a surety to his discharge upon this independent 
principle would apparently not be affected by the fact J^^o*^ 
that he has, by some independent arrangement between against 
himself and the intended co-surety, obtained a right ^!!^°rety not 
over against him ; for he is entitled to insist that the equivalent to 
latter should become liable to the creditor by the same <^o-«°"*y»^iP- 
instrument as himself or one equivalent to it (s). 

The mere circumstance that, at the time when the Securities and 
surety became bound, there exists, to the knowledge of ^^**at the 
the surety, another surety for the same debt, or a time, 
security available to the creditor which is collateral, 
and the surrender of which does not, therefore, alter 
the contract itself performance of which is guaranteed, 

{p) Evans v. Bremhridge^ 2 K. & J. 174. And see Elliott v. Dam$, 
2 B. & P. 338. Cnmberlege v. Zawsan, 1 C. B. N. S. 709. Underhill 
V. Horwood, 10 Ves. at pp. 225, 226. 

(q) See per Wood, V.-O., in Evans v. Brembridge, 2 K. & J. at 
p. 185. 

(r) Ellesmere Brewery Co. v. Cooper, L. R. [1896] 1 Q. B. 75. 

(5) See Bonserv, Cox, 4 Beav. 879 ; Cooper v. Evam, L. R. 4 Eq. 45. 
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does not necessarily establish that it is an implied term 
of the contract of suretyship that this protection shall 
remain for the benefit of the surety so as to bring the 
case within the principle cited from Carter v. White (<)• 
The maintenance of such protection must in such cases 
be expressly made a condition. 

Thus, to take the cases relating to co-sureties, it has 
been held that mere knowledge by the surety who 
signed that the creditor is insisting on having the 
additional liability of another surety will not suffice («), 
even though in his own mind the surety signing relied 
upon it(w), and still less the mere existence of the 
co-surety at the time when the surety seeking relief 
became bound {z). 

Where the wife of the principal debtor had charged 
her separate estate to indemnify one of two co-sureties 
from all losses, and the surety having the charge 
released his co-surety from contribution without the 
consent of the wife of the principal, it was held that the 
estate was exonerated as to so much of the loss as he 
could have claimed to be reimbursed by the released 
co-surety (y). 

The same rule holds in cases of securities. In 
Taylor v. Bank of New South Wales {z)^ a surety had 
joined in a bond for bank advances which were secured 
by a mortgage contemporaneous with the bond **on 
the faith of " which mortgage it was admitted that the 
surety became party to the bond. Upon a suit by the 
surety to be relieved from the bond by reason of the 
manner in which some sheep, part of the property 
mortgaged, had been dealt with, the Privy Council held 
that this was not improper, and the suit failed on that 

{t) L. R. 25 Ch. D. at p. 670, ante, p. 266. 

(u) Traill v. Gibbons, 2 F. & F. 358. 

\w) See Cumherlege v. Lawson, 1 C. B. N. S. 709: Dallas v. WaUs, 
29 L. T. 599. 

{x) Ward v. National Bank of New Zealand, L. R. 8 A. C. 765 (see 
the plea at p. 759). 

iy) Hodgson v. Hodgson, 2 Keen 704. 

(z) L. R. 11 A. C. 596. 
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ground. " But," continued the judgment, "their lord- 
ships desire to add that even if it had been shown that 
the benefit of the price of these sheep was lost to the 
sureties through the act of the bank, the appellants 
would not have been thereby discharged from all 
liability. In that event the present case would not 
have been within the principle of Polak v. Everett and 
Holme V. Brunskill, which were relied on in the argu- 
ment for the appellants. In both cases there had been 
an alteration of the original contract between the 
creditor and the principal debtor without the consent 
of the surety, who was wholly discharged on the plain 
ground that he could not be made liable for default in 
the performance of a contract which he had not guaran- 
teed. The present case would in such event have been 
within the rule of Pearl v. Deacon, where the creditor 
had, by his own act, rendered unavailable part of the 
security to the benefit of which the surety was entitled, 
and the latter was held to be discharged, not absolutely, 
but only pro tanto** (a). In Pearl v. Deacon (6), above 
referred to, the security was taken after the surety had 
given the promissory note which constituted his engage- 
ment in that case, and without his knowledge. 

Upon this subject there is, however, a dictum of 
Blackburn, J., in Polak v. Everett (c) (not very satis- 
factorily reported, and not necessary for the decision), 
to the effect that the surety is discharged absolutely if 
the creditor abandons rights which he held ** when the 
surety entered into the suretyship,** or, as the Law 
Journal reports it (d), " rights which the surety acquires 
under the original bargain,*' as opposed to "rights 
acquired by him under some subsequent collateral 
security." This passage, which was referred to by 

(a) L. R. 11 A. C. at pp. 602, 603. 

(6) 24 Beav. 186, 1 De G. & J. 461. For the facts see the report 
in Beavan. 

(c) L. R. 1 Q. B. D. 669 at p. 676. Cp, Rainbow v. Juggirta, 
L. R. 6 Q. B. D. 138, 142. 

(d) 45 L. J. Q. B. 365 at p. 373. 
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Cotton, L.J., in Carter v. White {e)^ does not, it is 
submitted, lay down the prindple that the surety 
impliedly contracts for collateral securities merely 
be^nse they exist when he becomes bonnd (/). This 
would be at variance with Ward v. National Bank 
of New Zealand (g), and the reference in Carter v. 
White (h) to an implied contract for securities is 
satisfied by cases like Calvert v. London Docks Co. (t), 
where the surety was discharged by the abandonment 
of a security, namely retention money, which was an 
essential term in the contract guaranteed, though not 
expressly referred to in the surety's bond. 

If, under Act of Parliament, a bond is required to 
be taken with two sureties, and it is taken with one 
only, it is not therefore void at law (A:) ; nor, if it was 
not drawn in a form to indicate that a second surety 
was to join, would it apparently be voidable in equity (0 . 
And where the defendant and another agreed to give 
a bond as sureties for a renter of tolls which were 
leased on the strength of the agreement, it was held 
no answer to an action upon the agreement for 
refusing to give the bond that the other had never 
executed it, and had died without executing it(m). 

B«leflM of If a surety, whose liability is an essential condition 

UabiiSVMT ^' *^® liability of another surety, signs the instru- 

conditioD. ment, but is afterwards released, or becomes entitled 

to his discharge by virtue of any equitable principle (n), 

the other surety is discharged in the same way as if 



Wbere Act of 

Farluunent 

reqaires 

leveral 

Rareties. 



(c) L. R. 25 Ch. D. 666, 670, antCy p. 266. 

(/) This was the basis upon which in Newton v. GhorUon, 10 Hare 
646, the general right of a surety to securities was explained. But the 
reasoning in that case cannot be considered as law. ^qq Pledge v. Buss, 
Johns. 663, anU, p. 197. 

{a) L. R. 8 A. C. 755 (see the plea at p. 759). See also Reg. y. Fay^ 
4 L. R. Ir. 606. 

(h) L. R. 25 Oh. D. 666. See aiUe, p. 266. 

(i) 2 Keen 688. 

(k) Peppin v. Cooper, 2 B. & Aid. 431. 

(Z) Cp. Banko/Irelandy, Beresford, 6 Dow 283. And8eea?i/«, p. 268. 

(m) Home v. RamsdaU, 9 M. & W. 829. 

(n) EUesftiere Brewery Co. v. Cooper, L. R. [1896] 1 Q. B. 76. 
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the first had never become bound (o). However, 
where the sureties have become jointly or jointly and 
severally bound, and one is released absolutely, the 
other is discharged at common law and independently 
of the equitable rule now under consideration, upon 
the principle that the discharge of one joint debtor 
discharges all(p). 

Even where it does not appear from the form of the Express 
instrument signed by a surety that others are to join fjJo"i|^J^^„^t^ 
also, the surety signing will be discharged if it was 
orally made a condition that another should join and 
he does not, or after joining is released {q). 

Where, again, the surety expressly stipulates for a Express 
security, the taking or maintaining of it according to ^^^^^^'^ ^°^ 
the stipulation is an essential condition of his liability (r) . 

A surety is not discharged absolutely by the loss of Conduct of 
a security or co-surety, even if stipulated for by him, ^^al^'iogg^f 
unless that loss is brought about either by the wilful security, 
act of the creditor or by his neglect to take some step 
which the surety had stipulated he should take(8). 
Thus, where the creditor, by neglecting to comply with 
the Ships Begister Acts, lost the benefit of the assign- 
ment of two ships recited in the surety bond, the 

(o) Ward v. National Bank of New Zealand, L. R. 8 A. C. 766 at 
p. 765. Evans v. Bremhridge, 2 K. & J. 174 at p. 186. Elleamere 
Brewery Co. v. Cooper, L. R. [1896] 1 Q. B. 75. 

(p) NichoUon y. Revill, 4 A. & E. 675. So judgment against one of 
two co-sureties bound jointly puts an end to the right of action against 
the other ; but not judgment on a cheque given by one for the joint 
debt. Wegg-Prosaer v. Evans, L. R. [1896] 1 Q. B. 108. These are 
not rules of the law of principal and surety. 

iq) Leafv. Gibbs, 4 C. & P. 466. Traill v. Oihhons, 2 F. & F. 358. 
Barry v. Moraney, 8 Ir. R. C. L. 654 (Exch. Ch. reversing C. P., 
7 Ir. R. C. L. 110). See Stirling v. ForresUr, 8 Bligh 675 ; Coope v. 
Twynam, T. & R. 426 at p. 429 ; Dallas v. Walls, 29 L. T. 599 ; 
Ex parte Harding, L. R. 12 Ch. D. 557, 664 ; Ward v. National Bank 
of New Zealand, L. R. 8 A. C. 755, 765. 

(r) Watam v. Alcock, 1 Sm. k 6. 819, 4 De 6. M. & G. 242. The 
security being under seal, this defence had failed at law. See Parker 
V. Watson, 8 Exch. 404. Cp. also Jephaon v. Maunsell, 10 Ir. £q. K. 
38, 132. 

(s) Polak v. EvereU, L. R. 1 Q. B. D. 669, 672. Carter v. White, 
L. R. 25 Ch. D. 666, 670. Rainbow v. Juggins, L. R. 5 Q. B. D. 138, 
422. Meg, v. Fay, 4 L. R. Ir. 606. 

P.S. T 
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surety was only discharged pro tanto (t). So where he 
neglected to give notice of an equitable assignment by 
way of security (u), to register a bill of sale (z), or to 
value a security in bankruptcy (y), although in each 
case the security was part of the surety's contract. 
And where a person became surety for the payment of 
a debt for which the debtor gave his acceptances to 
bills with the drawer's name (as the surety knew) in 
blank, it was held that the creditor was not bound 
to fill in the name of a drawer and make the bills 
complete (-?)• Where, however, the surety expressly 
stipulated that a warrant of attorney held by the 
creditor should be put in force upon his requisition, it 
was held that the creditor was bound to register it so 
as to make it effectual, and the surety was discharged 
by his omission to do so (a). So where a surety joined 
in a contract for the execution of works which the 
creditor was to . insure, the surety was discharged 
absolutely by his oDQiission to insure (b). And when- 
ever the obtaining a seejirity or the liability of another 
as co-surety is an essential term of the surety's con- 
tract, of course the mere cH^ission by the creditor to 
do so discharges the last-named surety (c). 

Mere neglect Where the question is not of the absolute discharge 
tTdirehLST ^' *^® surety, but merely of an allowance pro tanto in 
pro tanto, respect of the loss of a security, i3tr of a right of 
contribution, the distinction between ^^ wilful act of 
abandonment and a mere negligent oipission disap- 
pears. With regard to securities, whenever taken, the 

creditor, not being the Crown (d), is chargeable in reUef 

\ 

(0 Capd V. BtUUr, 2 S. & S. 457. 

(u) Strange v. Fooks, 4 Giff. 408. 

(x) Wolff v. Jay, L. E. 7 Q. B. 756. 

ly) Bainbow r. Juggins, L. R. 5 Q. B. D. 188, 422. 

(2) Carter v. White, L. R. 25 Ch. D. 666. 

(a) Watson v. Alcock, 1 Sm. k G. 319, 4 De G. M. & G. 242. 

{b) Watts y. Shuttleworth, 5 H. & N. 235, 7 H. & N. 358. 

(c) Banser v. Cox, 4 Beav. 379. CoyU v. Elphick, 22 W. B. 541. 
Evans v. Brembridge, 2 E. & J. 174. Hansard v. Lethbridge, 8 Times 
L. R. 846. 

id) Beg, v. Fay, 4 L. R. Ir. 606. 
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of the surety with everjrthing which, but for his wilful 
neglect or default, he might have recovered by means 
of the security (e). So where the creditor by wilful 
negligence wasted goods upon which he had a bill of 
sale as security for the debt, so that they did not realise 
the full value, the surety was discharged to the extent 
of the waste (/). So, also, if the creditor destroys 
the security by ther exercise of a paramount right, as 
by distraining for rent furniture mortgaged to secure 
the advance guaranteed by the surety, the latter is 
entitled to a discharge pro tanto(g). But giving a 
further advance on the security does not discharge the 
surety, for his right is not interfered with (ft). 

Where the principal is bankrupt, a creditor holding Secured 
as security an insurance on his life, which the prin- pri^ctpaMs"* 
cipal has covenanted to keep up, should surrender bankrupt 
it, apply the proceeds to the debt and prove for the 
balance ; the surety will not be discharged, as this is 
the only way of making the principal's estate liable, 
and the creditor ought not to continue the insurance 
as a speculation, nor could the surety insist that 
he should (i)- So, also, he should on a like con- 
tingency sell any reversionary interest which may 
have been mortgaged to him by the principal (fc). If 
before the bankruptcy the policy has lapsed, the 
creditor is entitled to prove for the full amount with- 
out putting any value on the policy, in spite of the 
fact that the insurance company might be expected to 
reinstate it (Q. And, in any case, a creditor who has 

(e) Capd V. Butler, 2 S. & S. 457. Stranae v. Fooks, 4 Qiff. 408. 
Mutual Loan Fund v. Sudlow, 5 C. B. N. S. 449. Wulf v. Jay, 
L. R. 7 Q. B. 766. Polalc v. EvereU, L. R. 1 Q. B. D. 669, 675. 
JRainbow v. Juggins, L. R. 6 Q. B. D. 138. Taylor v. Bank of New 
JSoutk Wales, L. R. 11 A. C. 596. 

(/) Mutual Loan Fundy, Sudlow, 5 C. B. N. S. 449. Cp. Margretts 
V. Gregory, 10 W. R. 630. 

iff) Pearl v. Deacon, 24 Beav. 186, 1 De G. & J. 461. 

(A) York CUy and County Banking Co. v. BainJbridge, 43 L. T. 782. 
See ante, p. 207. 

(i) CoaiM V. Coates, 33 Boav. 249, 10 Jur. N. S. 532. 

{k) Ibid, (according to the report in the Jurist only). 

(Q Bainbow v. Juggins, L. R. 5 Q. B. D. 422. 

T 2 
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a sorety may, without prejudicing his rights against 
the surety, elect under the Bankruptcy Act either to 
give up or value his security (m). 

Loss of security The loss of a Security must, if it is to relieve the 
sttretrTf V surety to any extent, be due to some act or omission 
act or omission of the creditor. He is not bound to preserve securi- 
of creditor. ^j^^ ^^ j^j^ p^j.jj ^^^ rjij^^g ^ Wheatley v. Bastow (o) 

there was a security over the debtor's share of a fund 
in Court. The creditor had assigned the debt and 
securities, but the assignees had obtained no stop 
order. A solicitor by the unauthorised use of the 
names of the parties to the cause and of the original 
creditor got the fund out of Court. It was held that 
the surety was not discharged. The Lords Justices 
said it was as if a pledge had been stolen, and if the 
assignees had put a stop on the fund the solicitor 
could have as easily used their names. So, too, where 
the creditor gave up to the assignee in the bankruptcy 
of the principal securities which he could not success- 
fully have retained, the surety was not relieved (p). 

Where debt is A surety is not discharged if the debt and guarantee 
assigned. ^^^ assigned and he receives no notice of the assign- 
ment (^), nor if the creditor assign the debt and no notice 
of assignment is given by the assignee either to the 
surety or to perfect the assignee's title to a security (5). 
In such a case the assignor remains the only creditor 
known to the parties, and if any payment is made 
upon the security or by the surety to the original 
creditor, the assignee is bound by it, and no harm can 
be taken by the surety {q). 

Security not If the debtor give the creditor an equitable assign- 
being perfected ment as security, and the surety acquiesces in notice 

by notice. "^ ^ * 

(wi) RaiiiJbmo v. Juggins^ L. R. 6 Q. B. D. 422. Cp. Re Wolmera- 
Jiauam, 62 L. T. 641. 

{n) In the civil law the loss must be culpd. See McDonald v. Bell^ 
3 Moo. P. C. 815. 

(o) 7 De G. M. & G. 261. 

(p) ffardvnck v. Wright, 35 Beav. 188. 

{q) Wheatley v. BaaUnc, 7 De G. M. & G. 261. 
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not being given, he of course cannot complain if the 
security is thereby lost. But where the principal, the 
surety, and the creditor all employed the same solici- 
tor, and he, in order not to prejudice the principal by 
making the security known, consented on behalf of 
the creditor and the surety (with the consent of the 
latter, though without explaining the matter) that no 
notice should be given, it was held by Stuart, V.-C, 
that the surety had not acquiesced, and was relieved 
pro tanto (r). 

A sale by a mortgagor, with the consent of the mort- Sale of part of 
gagee, of some live stock mortgaged with a run, the ^^*of™ ^^ 
mortgagor being in possession, and the sale being in management, 
the due course of management, does not affect the 
liability of a surety for the mortgagor who became 
bound on the faith of the mortgage (s). 

The relief to which a surety is entitled where the Relief by 
creditor releases a co-surety is (putting aside the,.^^^^ 
special cases where he is thereby discharged absolutely extent of 
upon principles already discussed) limited to the ^^^^ ^^^^' 
extent of the contribution he could have claimed from 
the surety released (Q. So inasmuch as a surety has 
no right to contribution until he has paid more than 
his share (u), the release of a co-surety affords him to 
the extent of that share no defence against the credi- 
tor (a;). And where two independent sureties each 
guarantee a floating account to the extent of a certain 
sum, the release of one will not relieve the other at 
all if the balance owing is more than the aggregate 
amount of the two guarantees (j/). So, if a surety 
guaranteeing a particular part of the debt is released, 

(r) Strange v. Fooks, i Giff. 408. 

{s) Taylor v. Bank of 2few SoM, Wales, L. R. 11 A. C 596. 

(0 Ex parte CHfford, 6 Ves. 805. Ward v. National Bank qf New 
Zealand, L. R. 8 A. C. 755. Re Wolmerehausen, 62 L. T. 541. 
Stirling v. Forrester, 8 Bligh 575. 

(u) See anU, p. 231. 

(a;) Ex parte Oifford, 6 Ves. 805. Ward v. National Bank of New 
Zealand, L. R. 8 A. C. 755. 

{y) Ward v. National Bank of New Zealand, L. R. 8 A. C. 755 at 
p. 766. 
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that does not relieve in any respect a surety engaged 
for a different part (z). 

Release of one If a Surety has already paid more than his share 
Ji^en/^ before the co-surety is released, he will not apparently 
another. be entitled to a return of the excess, for his right to 

contribution is vested and is not interfered with (a). 

AppUcaiion of If One of two Sureties is discharged without any 
^^M?where reservation of rights against the other, the creditor is, 
one surety has it seems, to be treated as having taken upon himself 
been released. ^^ position of the surety discharged (6). On this 
basis the creditor should give, and possibly receive, as 
the discharged surety would have done, credit for the 
proper proportion of any payment made by the prin- 
cipal in relief of the guarantors, the sum borne by the 
surety not discharged being (if we suppose two sureties 
bound each for the whole in equal amounts) half the 
debt left after the payment by the principal (c). And 
this was the order in Stirling v. Forrester (d). But 
any payment made by the surety discharged may be 
applied by the creditor in discharge of that share 
of the liabiUty which the surety discharged would 
have borne, and as to which the other surety is 
relieved. This is involved in the decision in Ex parte 
Gifford(e), where the surety undischarged unsuccess- 
fully contended that, though he had not paid more 
than his share, he was entitled to a proportion of the 
composition paid by the other. 

Wheie remedy There is no reason for suggesting that the liability 
^^®J^*^' of a surety is affected by the circumstance that time 
oo-sorety is has run under the Statutes of Limitation in favour of 
statnte-barred. ^ co-surety (/). And the latter will doubtless remain 



(2) See Ooope v.Ttoynam, T. & R. 426. PendlehturyY. Walker, AY. &C, 
Ex. 424. And see Utirling v. Forrester, 8 Bligh 675, per Lord Eldon, 
at p. 592. 

See Reade v. Loumdes, 28 Beav. 361, 867, 868. 

See per Lord Redesdale in Stirling v. Forrester, 8 Bligh 675, 679. 



(a) 
(ft) I 

% 



c) See ante, p. 286. 
^►76. 



8 Bligh 67 
(e) 6 Ves. 806. 

(/) See as to the eflTect of time running in favour of the principal, 
ante, p. 262. 
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open to the demand of the former for contribution (g), 
although as against the demand of the creditor he has 
a defence. 

It has never been suggested that a surety is dis- Giving time to 
charged by time being given to a co-surety. And the co-»"«*i«- 
extreme doctrine which prevails where time is given 
to the principal seems wholly inapplicable. At the 
same time it would seem an injustice if a creditor 
after bargaining to give time to a surety were to be 
allowed while that time is running to sue another 
surety for more than his share, or even to accept it 
from him, and so turn him for contribution upon the 
surety to whom time has been given (h). And if this 
is so, and the former surety could prove that he has 
been damnified by the delay (as, for instance, by the 
other surety in the meantime becoming insolvent), it is 
possible that he ought to be allowed the amount of this 
damage. But the point seems never to have arisen. 

A discharge of a surety with a reservation of the DiBehuge of 
creditor's rights against co-sureties operates to pr©- J^iJj^Jii^n of 
serve intact the right of the latter, when sued, to have rights against 
contribution from the first surety, notwithstanding the ®*^®"' 
so-called discharge (t). And it was pointed out by 
Lord Eldon in Ex parte Gifford (k) that a discharge 
on these terms is a much more real advantage to 
a co-surety than to a principal debtor ; for the latter 
will, notwithstanding his discharge, be had recourse 
to as soon as any surety is made to pay anything; 
but a co-surety who has obtained such a qualified 
discharge is safe until some other surety pays more 
than his share. But if the creditor surrenders his 
right of proof in the bankruptcy of a surety, reserving 
his rights against another surety, the latter will be 

ig) See Wolmershawen ▼. GulUck, L. R. [1898] 2 Ch. 514. And 
see post, p. 290. 

(A) See arUe, ^. 240. 

(t) See this principle discnsaed, ante^ p. 262. 

{k) 6 Ves. 806. See, too, Commercial Bank of Australia t. Official 
Afsignte, L. R. [1898] A. C. 181. 
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entitled to an allowance to the extent of the sum by 
which he would have been relieved had the creditor's 
right of proof been exercised (Z). 

Where sarety K a Surety entitled to equitable relief owing to the 
leM^wcpreaaiy release of a co-surety or a security afterwards expressly 
promises to promiscs to pay notwithstanding, this promise would 
^^^' appear to be binding and not open to objection as 

being without consideration (m). 



(0 Re JFohnerahausen, 62 L. T. 541. See post, p. 810. 
{m) Mayhew v. Criekett, 2 Swanst. 185. 
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CHAPTER X. 

STATUTES OF LIMITATIONS. 

(1) As to Claims against a Surety. 

Time begins to run under the Statutes of LimitationB When time 

in favour of a surety, whether by simple contract (a) ^^«8««*o™"" 

or by bond or covenant (t), from the date of the accrual 

of the cause of action ; that is to say, from the date 

on which the surety might have been sued(c). And 

where there are successive breaches the time runs 

anew, in respect of each breach, from the time when 

it occurred, so that the remedy against the surety 

may be barred in respect of earlier breaches, but 

remain available as to later ones, and this, too, even 

in the case of a bond, although under 8 & 9 Will. III. 

c. 11, formal judgment maybe obtained for the whole 

penalty on the occurrence of the first breach (d). 

Where a surety is only liable to pay after demand (e), 

time does not begin to run till after it has been made(/). 

Where a guarantee is given in consideration of 
forbearance to sue the debtor, time commences to 
run not later than when the time of forbearance 
expires ; and this if not defined will be a reasonable 
time ig). Where the surety is not to be liable till 
after measures taken against the debtor, a reasonable 
time for taking these measures must elapse before 
time begins to run against the surety (A). When the 

(a) 21 Jac. I. c. 16, s. 8. 

(ft) 8 & 4 Will. IV. c. 42, 8. 3. 

(c) See aitte, p. 189. 

(d) Sanders v. C(noard, 15 M. k W. 48. Blair v. Omumd, 17 Q. B. 
423. AmoU v. ffolden, 18 Q. B. 698. 

{e) See ante, p. 148. 

(/) Hartland v. Jukee, 1 H. & C. 667. Re Brovm, L. R. [1898] 
2 Ch. D. 800. 
{g) See HerUon v. Paddieon, 68 L. T. 406. See also ante, pp. 18, 17. 
(A) ffoll T. ffadley, 2 A. & £. 768. 
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surety was to become liable in the event of pending 
transactions with the principal showing a certain 
result, time was held to run as soon as all the facts 
were ascertained on which an adjustment could have 
been made ; notwithstanding that, owing to disputes 
and litigation, no such adjustment had been made 
till long afterwstrds (i). 

Application of The cxecutors of the creditor are entitled to apply 
c^tor to ^ payment of the debt a legacy left to the surety by 
saretyto their testator, even though an action to recover the 
SbSi^!*'^ debt would be statute-barred {k). 

Tnteiest. Interest expressly guaranteed is recoverable, if it 

has accrued within six years, though the principal 
money is statute-barred {kk). 

Surety for The obligation of a surety for a mortgage debt who 

mortgage debt, gj^^g ^ separate bond is not within section 8 of the 
Beal Property Limitation Act, 1874, and is therefore 
not statute-barred until after the lapse of twenty 
years (2). Whether this is also the case where the 
surety joins in the coven9.nt in the mortgage deed is 
not definitely settled. The question arose, but was not 
finally dealt with, in In re Frisby (m). It was held by 
Kay, J., that twenty years was the period applicable. 
On appeal, Cotton, L.J., thought it was twelve years. 
Bowen, L.J., agreed with Kay, J., and Fry, L.J., gave 
no opinion. 

Wheie A surety, whose liability is not itself barred by 

^rotStod b°°^ ^°y Statute of Limitation, remains liable, notwith- 

statute. standing that the remedy against the principal may be 

barred (n) . So where securities were deposited to secure 

(i) Colvin V. Buckle, 8 M. & W. 680. 

{k) CoaUs V. Coates, 88 Beav. 249. 

{kk) Parr'^ Banking Co. v. TaUt, L. R. [1898] 2 Q. B. 460. 

(/) In re Poioers, L. R. SO Ch. D. 291. Gp. Re Wolmerahauaefi, 62 
L. T. 541. Barnes v. Glentm, L. R. [1898] 2 Q. B. 223. 

(m) L. R. 48 Ch. D. 106. See also Barnes t. GUnton, L. R. [1898] 
2 Q. B. 228. 

(«) Carter y. WhUe, L. R. 26 Ch. D. 666. Bat cp. In re Powers, 
L. R. 80 Ch. D. 291 at pp. 295, 297. 
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payment of bills, and the bills became statute-barred, 
the charge remained (o). And if a surety covenants for 
the payment of a rent within section 2 of 8 & 4 Will. lY. 
c. 27, the covenant would apparently be enforceable 
as each instalment fell due, though the rent might 
be extinguished under the section by non-payment for 
the statutory time (p). However, in In re Powers (q)^ 
language is used by Cotton, L.J., which may imply 
that a bond conditioned for the payment of a mort- 
gage debt would only remain enforceable so long as the 
rights of the mortgagee are not barred by the Statute. 

The effect upon the running of time under the Effect of 
Statutes of Limitations in favour of a surety of a pay- ack^o^wild^- 
ment or acknowledgment by the principal, must be ment by 
considered with reference to the Statute which, in the P""*'*?^- 
particular case, applies to the liability of the surety. 

In the Statute 21 Jac. I. c, 16, which applies to Surety by 
sureties liable by simple contract, there is no provision J^nf^j, 
making time run afresh after a payment or acknowledg- 
ment; and the doctrine that a payment or acknow- 
ledgment interrupts the running of the Statute rests 
upon the theory that it is evidence of a new promise 
to pay. This being so, it is obvious that a payment 
or acknowledgment by one person, unless the circum- 
stances are such that it must be regarded as a payment 
for another, cannot keep alive the remedy against that 
other (r). And there would seem to be nothing in the 
relation of principal and surety itself which makes 
payment or acknowledgment by the principal binding 
as a payment or acknowledgment by the surety («). 
Before Lord Tenterden's Act either a payment or any 
other acknowledgment by a principal liable jointly 
with the surety, or jointly and severally, would have 

(o) Carter y. White, L. R. 25 Ch. D. 666. 
Ip) Manning v. Phelps, 10 Exch. 69. 
{q) L. R. 80 Ch. D. 291 at p. 296. 

(r) Cp. per Kindersley, V.-C., in Cooper, Oresmvell, L. R. 2 Eq. 106 
at p. 120. 

(8) See Cockrill y. Sparkea, 1 H. & C. 699. Re WolmerikauseUy 
62 L. T. 641. Henton v. Faddieon, 68 L. T. 406. 
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prevented time running in favour of the surety, on 
the principle that a payment or acknowledgment by 
one joint debtor was a payment or acknowledgment 
by all(Q. This was altered as regards an acknow- 
ledgment by Lord Tenterden's Act, and as regards a 
payment by the Mercantile Law Amendment Act, 
1856. By section 14 of the latter Act it was pro- 
vided that no co-debtor should lose the benefit of the 
Statutes by reason only of payment of any principal, 
interest, or other money by another co-debtor. And 
in Cockrill v. Sparkes (u) it was held that payment of 
a composition by a principal debtor to the creditor 
with the assent of the surety, such assent being given 
with the view only of preventing the surety being 
discharged by the acceptance of the composition, and 
not amounting to any acknowledgment by the surety, 
was a ** payment only " within this section, and that 
the remedy against the surety was statute-barred. 

It is clearly assumed in Cockrill v. Sparkes {n) that 
there was nothing except the circumstance that the 
principal and surety were jointly liable which could 
before the Mercantile Law Amendment Act have given 
to a payment by the principal the effect of keeping 
alive the liability of the surety. This assumption was 
approved by Cottoh, L.J., in In re Powers {y)y and 
acted upon by Stirling, J., in Ee Wolmershausen (z), 
and no suggestion to the contrary has ever been made. 
The principal pays presumably because he owes the 
money himself, and not for the surety (a). It is 
further clearly assumed in Cockrill v. Sparkes (u), and 
has never been questioned, that there is nothing in 
the mere fact of the relation of principal and surety 
to make a payment by the principal, when jointly 



(0 Whilcomh v. WhUing, 2 Dougl. 662, 1 Sm. L. C. (10th edn.) 661. 
(u) 1 H. & C. 699. 
(i/) L. R. 80 Ch. D. 291, 295. 

{z) 62 L. T. 541. Cp. Henton v. Paddiaon, 68 L. T. 405. 
(a) As to payments under an arrangement ¥dth a secret retired 
partner, see In re Tucker, L. R. [1894] 1 Ch. 724 ; 8 Ch. 429, 
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liable with the surety, more than a " payment only " by 
a co-debtor within the meaning of the Mercantile Law 
Amendment Act, 1856, s. 14. Both these assumptions 
would apply even more strongly to an acknowledgment 
by the principal. 

Where, however, a surety is bound by specialty, or Surety by 
gives a mortgage on his property to secure the debt, m^^^g"'^ 
different considerations apply. In the former case 
the enactment applicable is 8 & 4 Will. lY. c. 42, 
ss. 8 and 5. In the latter case it is the Beal Property 
Limitation Act, 1874, s. 8 (c) (which has replaced 
the Real Property Limitation Act, 1888 (d), s. 40) ; the 
Beal Property Limitation Act, 1888 {d), s. 42 ; and 
the Real Property Limitation Act, 1887, s. l{e). In all 
these enactments express provision was made for the 
case of acknowledgment by writing, or by payment on 
account of the debt ; the doctrine of a new promise 
inferred from the acknowledgment which had been 
introduced with reference to the Act of 21 Jac. I. being, 
of course, inapplicable (/). The above cases will be 
separately dealt with. 

In the case of proceedings to recover money upon 3 & 4 wui. rv. 
indenture, specialty, or recognizance, not being a ^' ^^' "' ^* 
covenant by a mortgagor for payment of mortgage 
money or interest, it is provided by 8 & 4 Will. IV. 
c. 42, s. 5, that time shall run afresh '^ if any acknow- 
ledgment shall have been made either by writing 
signed by the party liable by virtue of such indenture, 
specialty, or recognizance, or his agent, or by part 
payment or part satisfaction on account of any prin- 
cipal or interest being then due thereon." Upon the 
express terms of this section, it is clear that the 
liability of a surety upon any such instrument cannot 

(c) 87 & 38 Vict. c. 67. 
{d) Ski Will. IV. c. 27. 
(«) 7 Will. IV. & 1 Vict. c. 28. 

(/) See Boddam v. Morley, 1 De G. & J. 1 at p. 15. Coope v. OresB- 
well, L. R. 2 Eq. 106 at p. 120. 
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be kept alive by an acknowledgment by writing by a 
principal not liable by virtue of that instrument. And 
it is submitted that an acknowledgment by payment 
by the principal would have no further effect. In 
In re Powers (g) sureties had given a bond conditioned 
for the payment of a mortgage debt. More than 
twelve but less than twenty years had elapsed since 
the date of the bond, and the question was whether 
the twelve years limited by section 8 of the Eeal 
Property Limitation Act, 1874, for the recovery of a 
mortgage debt applied to a surety, and if so, whether 
payments by the mortgagor would extend that period 
against the surety. It seems to have been considered, 
at any rate by Cotton, L.J., that the twenty years' 
limit for suing on the bond taken by itself could not 
be extended by payments by the principal (A). In 
In re Frisby (i) the surety had joined in the covenant 
in the mortgage, and the facts were otherwise the same 
as in In re Powers. It was not decided finally whether 
the period of limitation applicable to the surety was 
twenty years under 8 & 4 Will. IV. c. 42, s. 8, or twelve 
years under 87 & 88 Vict. c. 57, s. 8 ; but it was not 
suggested that if the former was the proper period 
the remedy against the surety would, in such a case, 
be kept alive. That question could not have arisen on 
the facts ; and, if it had, section 14 of the Mercantile 
Law Amendment Act, 1856, would have protected the 
surety from the effect of the payments under 8 & 4 
Will. IV. c. 42, s. 5, though it would have had no effect 
if 87 & 38 Vict. c. 57, s. 8, had been the enactment 
applicable. The question can only arise where the 
surety is bound severally and not jointly with the 
principal. It is true that in both In re Powers (g) 
and In re Frisby {i) it was said that if section 8 of 
the Beal Property Limitation Act applied to sureties, 



(g) L. R. 30 Ch. D. 291. 

(h) L. R. 80 Ch. D. at p. 295. 

(i) L. R. 43 Ch. D. 106. 
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the time limited by that section would be extended by 
payments made by the mortgagor. Bat those dicta 
do not touch the general question, the position taken 
being merely that if a surety can identify his own 
liability with that of the mortgagor for the purpose of 
bringing it within that section at all, he must submit 
to the special burden as well as take the special benefit 
of its provisions (m). 

The view indicated above seems in no way affected 
by the decisions in cases where, by virtue of one 
bond or covenant, several persons claiming under 
the obligor or covenantor, or their property, are all 
liable to the debt (n). All such cases are distinguished 
from the case of a surety by several bond or covenant, 
by the circumstance that there is in such cases one 
debt only, and not two, as in the latter case (o). Nor 
does the case of a bond or covenant for payment of 
money by another seem affected in this connection 
by the considerations applicable where a mortgage is 
given by a surety, and is expressed to be redeemable 
on payment by the principal, and the principal makes 
payments on account of the mortgage money or interest. 
Such payments keep alive the mortgage (p). 

It must be borne in mind that the effect of an 
acknowledgment by the principal by writing or pay- 
ment upon the liability of surety by bond or covenant 
can only come in question where the thing to be 
secured is payment of a debt, and not the doing of 
an act the failure to do which may give rise to a claim 
for damages; for the latter case is not within the 



(m) See also the remarks of Stirling, J., In re WolmersTiausen, 62 
L. T. 541, 644. 

(n) Roddam v. Morley, iBeQ. kJ. 1. Coope v. Cresswdl, L R. 2 
Eq. 106, 2 Ch. 112. Forsyth y. Brist&we, 8 Exch. 716. Fears v. 
Laing, L. R. 12 Eq. 41. IHbb v. Walker, L. R. [1898] 2 Ch. 429. 
Barclay v. Owen, 60 L. T. 220. 

(o) See In re Powers, L. R. 30 Ch. D. 291, per Cotton, L.J., at 
p. 296. In re Frisby, L. R. 43 Ch. D. 106, per Bowen, L.J., at 
pp. 114, 117. 

(p) See Leufin y. Wilson, L. B. 11 A. C. 689. See post, p. 288. 
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provision in section 5 of 3 & 4 Will. IV. c. 42 (by 
virtue of which alone an acknowledgment has any 
operation in cases of specialties), and consequently an 
acknowledgment even by the surety himself would 
not prevent the running of the Statute (q). 

Surety by Where a surety has given a mortgage of his property 

mortgage. expressed to be redeemable upon payment by the 
principal, payments by the latter will keep alive the 
remedy of the creditor against the land under the Beal 
Property Limitation Act, 1887, s. 1 (r), and probably 
also, under the Real Property Limitation Act, 1874 («), 
the remedy upon the covenant, if any, entered into by 
the surety mortgagor (t). But an acknowledgment in 
writing by the principal will not have this effect. 
With regard to the remedy against the land, acknow- 
ledgments are not mentioned in the section (r). And 
with regard to the remedy on the covenant of a surety 
mortgagor, it seems clear, upon the construction which 
has been put upon the similar phrase as to acknow- 
ledgments in section 42 of the Beal Property Limita- 
tion Act, 1888, that an acknowledgment (which is 
not on the same footing as a payment) (u), to prolong^ 
the liability under section 8 of the Beal Property 
Limitation Act, 1874 (x), must be by the party to be 
affected by it(^). So the recovery of interest from 
the surety mortgagor will be limited to six years' 
arrears by section 42 of the Beal Property Limitation 
Act, 1888 (-?), notwithstanding any acknowledgment, 
by the principal (a). 

{q) Blair v. Omumd, 17 Q. B. 423. 

(r) 7 Will. IV. & 1 Vict. c. 28, a. 1. Letvin v. JFilson, L. R. 11 
A. C. 639. And see HarlocJc v. AsKberry, L. R. 19 Ch. D. 539. 

(jy) 37 & 38 Vict, c 67. 

It) See In re Pow^8, L. R. 30 Ch. D. 291. In re FrUhy, L. R. 43- 
Ch. D. 106. 

(u) See Lewin v. Wilton, L. R. 11 A. C. 639 at p. 646. 

(x) 37 & 38 Vict c. 67. 

\y) Bolding y. Lane, 1 De 6. & S. 122. Ohinnery v. Evans, 
11 H. L. C. 116. Astbury v. Asthury, L. R. [1898] 2 Ch. 111. 

(z) 3 & 4 Will. IV. c. 27. 

(a) Bolding v. Larie, 1 De G. J. & S. 122. Astbury v. Astbury, L. K 
[1898] 2 Ch. 111. 
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The effect of part payment or acknowledgment by Eifect of 
a co-surety upon the running of the Statute in favour .^^^^^f^^g^^Jg. 
of a surety will apparently be the same as — at least, it ment by 
cannot be greater than— the effect of part payment or ^°-^^™*y- 
acknowledgment by the principal. 

(2) As to Claims by the Surety against the Principal. 

A surety has ordinarily six years from the time when When time 
payment was made by him in which to sue the prin- ^^^ ^ "*"• 
cipal, there being before payment no breach of the 
contract of indemnity (6). So the right over of an 
accommodation acceptor against the drawer is not 
barred till six years from payment by him of the 
bill (c). But time begins to run against an indorser. 
whose remedy is upon the bill, in favour of the drawer, 
as soon as the bill is dishonoured (d). And if a prin- 
cipal expressly covenants with a surety, not only to 
indemnify him, but positively to pay the debt at the 
due date, there is a breach if the debt is not paid as 
soon as the due date is reached, and the Statute begins 
to run from that moment (e). 

A right of action against the principal accrues to a Time runs- 
surety toties quoties for every amount he pays under J^^J^^f ^^^ 
the guarantee, and he can therefore only recover from payment by 
the principal such payments as have been made within ®"^*-^* 
six years before action (/). 

It follows from what has been already said that the 
principal may remain liable at the suit of the surety 
after he has obtained a defence founded on the Statute 
against the creditor, and this apparently even though 
the creditor does not sue the surety till after the 
principal debt is barred (g). 



{b) Beynolds v. Doyle, 1 M. & Gr. 753. Considitie v. Ccnisidi7i€f 
9 Ir. L. R. 400. Angrove v. Tippett, 11 L. T. 708. 
(c) Angrove v. Tippett, 11 L. T. 708. 
{d) Webster v. Kirk, 17 Q. B. 944. 
[€) Carr v. JRoberts, 5 B. & Ad. 78. 
(/) Davies v. Humphreys, 6 M. & W. 163, 167. 
{g) See Wolmershmtsen v. Gullick, L. R. [1893] 2 Ch. 514. 

P.S. u 
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(8) As to Claims by a Surety against a Co-surety. 

When time The right of a surety to recover contribution from a 

bcgina to run. (.Q.gurcty doos not stand upon quite the same footing 
as his right to recover over against the principal. No 
claim for contribution accrues till a surety has paid 
more than his share of what is unpaid by the debtor {k) , 
or perhaps, if his estate is being administered by 
the Court, from the time when his liability is ascer- 
tained (i). As soon as the surety has paid his share 
he can sue his co-sureties toties quoties for every 
further payment made by him (k). And if a surety 
more than six years before action has paid a portion 
of the debt not exceeding his share, and the principal 
has paid the residue within six years, the Statute of 
Limitations will not run from the payment by the 
surety, but from the payment of the residue by the 
principal, for until the latter date the surety has not 
paid more than his share ({;. In an action therefore 
for contribution there can be recovered not half what 
the plaintiff has paid within six years, but the whole 
amount, whenever paid, that has been paid by the 
plaintiff in excess of his share, provided that nothing 
be recovered in respect of what has been in excess for 
more than six years. 



Where claim 
by creditor 
against 
co-surety is 



The right of a surety to contribution from a co-surety 
is apparently not affected by the circumstance that at 
the time of his suing for contribution the right of 
statute-barred, ^j^^ creditor to recover from the co-surety is statute- 
barred (??i), nor even that such right was so barred 
when the creditor sued the surety who seeks contri- 
bution, inasmuch as this would not seemingly affect 



(A) Ex parte Gifford, 6 Ves. 806. Ex parte Siwwdon, L. R. 17 
Ch. D. 44. 

(i) See Wolmtrshausen v. Oullick, L. R. [1893] 2 Ch. 514. Robinson 
V. Harhin, L. R. [1896] 2 Ch. 415. 

(k) Daviea v. Humphreys, 6 M. k W. 153, 169. 

\l) Daviesv. Humphreys, 6 M. & W. 1.58, 169. 

{m) See Wdmershausen v. Gullick, L. R. [1893] 2 Ch. 614. 
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the liability of the last-named surety (n). It may be 
open to question, however, whether where the sureties 
are bound by separate instruments, and the right to 
contribution rests entirely on their common though 
independent liability (o), one of them paying at a time 
when the other had become protected by the Statute 
would be entitled to contribution. At any rate, it 
would seem hardly reasonable that there should be 
contribution if the surety paying had (as might 
happen) only become surety after the other had 
obtained the protection of the Statute. 

It is submitted that the existence of a right in the Whether 
surety before payment to take equitable proceedings to ew^ron^^ 
compel the principal or a co-surety to pay, as the case against surety 
may be, the whole or the proper proportion of the debt, ^Jl^^t 
can have no effect on the time when the Statute begins 
to run against him. The Statute would seem to have 
no direct application to a claim in that form ; and if the 
surety pays and immediately afterwards sues principal 
or co-surety for money paid it is hard to see how a 
defence founded on the Statute could be supported by 
evidence that more than six years before proceedings 
might have been taken quia timet in equity. Where, 
' however, a surety before payment sued a co-surety who 
resisted the claim on the ground that as against him 
the creditor's claim was statute-barred, Wright, J., said 
that even if the Statute could begin to run against the 
plaintiff before payment, at any rate it did not run till 
the plaintifiTs liability, which had been disputed, was 
ascertained (p). 

{n) See anle^ p. 278. 
(o) See ariUy p. 216. 
Ip) Wolmershaustn v. Gullick, L. R. [1893] 2 Ch. 514. 
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CHAPTER XL 

BANKRUPTCY. 

(1) Rights of Creditor in the Bankruptcy oj 
the Principal. 

creditorV^f ^ *^® principal debtor becomes bankrupt, the creditor 
moBtbe in proving must give credit for anything that may 

reduced. . }^2kve been received by him before proof either by way 
of payment by the surety or by way of realisation of 
any security provided by the surety (a), and also for 
any dividend declared, though not paid, in the bank- 
ruptcy of the surety (t), unless the guarantee or 
security was to cover what should remain due to the 
creditor after the receipt of dividends by him out of 
the bankrupt's estate on the whole debt. In that 
case the creditor may prove for the full amount (c) 
although he has in part received payment from the. 
surety, and although the surety may have made that 
payment out of a security furnished to him for his 
indemnity by the principal {d). In such cases the 
creditor proves instead of the surety (e). Where the 
creditor having for th^ purpose of liquidating a debt 

(a) Cooper v. Pepys, 1 Atk. 107. Ex parte WUdtnan, Ibid. 109. 
Ex parte RoyaL Bank of Scotlaiui, 19 Vea. 310. Ex parte Leers, 6 Ves. 
644. Ex parte Taylcr, 1 De G. & J. 302. Ex parte Egyptian Commercial 
and Trading Co., L. R. 4 Ch. 136- In re Oriental Commercial Bank^ 
L. R. 6 Eq. 582. Ex parte Joint Stock Discount Co,, L. R. 6 Ch. 455. 
Ex parte Oilbey, L. R. 8 Ch. D. 248. Proceeds of an insurance 
received by the lessor of premises destroyed by fire need not be 
deducted from his proof, in the bankruptcy of the tenant, upon a 
covenant rendering the latter liable to rebuild. In re Blackbume, 
9 Morr. 249. 



(b) Ex parte Leers, 6 Ves. 644. 

(c) Mid' — - " 



lidland BanJcing Co. v. Chambers, L. R. 7 Eq. 179, 4 Ch. 398. 
Ex parte Midland Banking Co., Re Sellers, 38 L. T. 395. Ex parte 
National Provincial Bank, In re Bees, L. R. 17 Ch. D. 98. Ex parte 
National Provincial Bank, In re Sass, L. R. [1896] 2 Q. B. 12. 

{d) Midland Banking Co. v. Chambers, L. R. 7 Eq. 179, 4 Ch. 898. 

(e) The clause has no corresponding effect on the right of proof in 
the bankruptcy of the surety. In re Blakeley, 9 Morr. 178. 
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owing to him by the surety on his own account 
realised a security deposited by the surety on both 
accounts, and carried the balance to a suspense 
account, it was held that this was not a receipt by the 
creditor of such balance so as to reduce his right of 
proof by that sum (/). Creditors without surety have 
no equity to compel creditors who have a surety to 
proceed against the surety (g). 

The creditor is not bound to value or surrender in Creditor 
the bankruptcy a security for the debt consisting of a gaai^S^ jg 
guarantee or charge on the property of a third person ; not a "secured 
for the rule only applies to securities upon the estate ^^ ^^^' 
of the debtor (/t). And it makes no difference that 
the surety has a security upon the principal's estate (t). 
If the debtor has pledged to his creditor bills upon 
which third parties are liable to himself, reserving to 
himself the right to redeem them, this is a security 
upon the debtor's property and must be valued or 
surrendered (j). But bills indorsed and transferred 
to the creditor need not be valued or surrendered (k) 
unless it can be shown that, notwithstanding the 
indorsement, the transaction was intended to have the 
effect of a deposit merely (/)• Where a promissory note 
was indorsed by the payee and handed over by him, 
together with a guarantee which he had received with 
it, to his bankers, who advanced the full amount of the 
note, it was held in his bankruptcy that the whole 
beneficial interest in the guarantee had passed to 
the bankers, and that they could prove for the full 
amount as unsecured creditors (Z). And a creditor 

(/) Ex i>arte JFatsoii, 42 L. T. 516. 

ig) Ex parte Keiidal, 17 Ves. 514. 

{h) Ex parte Parr, 1 Rose 76. Ex parte Ooodman^ 3 Madd. 873. 
Ex parte Biddulph, 8 De 6. & S. 587. Ex parte Shepherd^ 2 
M. D. & De G. 204. 

(i) Midland Banking Co. v. Chanibers, L. R. 7 Eq. 179, 4 Oh. 898. 

(;') Ex parte Bushforthy 10 Ves. at p. 419. Ex parte Twogood, 
19 Ves. at p. 232. Ex parte Britten, 8 D. & Ch. 35. Ex parte 
Schofield, L. R. 12 Ch. D. 337. 

{k) See Ex parte Schcfidd, L. R. 12 Ch. D. at pp. 847, 348. 

{I) In re UallcU d: Co., L. R. [1894] 2 Q. B. 256. 
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need never value bills in his hands accepted for the 
accommodation of the debtor, for his possession of 
them is not a security upon any property of the 
debtor, because the latter has none in the bills, and 
the acceptor is a mere surety to the creditor (m). 

Subsequent If a debtor enters into a composition and afterwards 

debtor^who haa "^^'^^^ default and becomes bankrupt, the creditors 

entered into can provc for the full amouut of the original debt, 

muSate^^by ^^l^wing for anything received from the debtor or a 

sureties. Surety under the composition, and are not confined to 

the amount unpaid of the composition, even though 

the surety for one instalment may have paid and may 

not be entitled to recover back the payment (w). 

Where If principal and surety are both bankrupt, the 

sm^y^th ^ creditor may prove against both for the full amount 
bankrupt. owing at the date of proof, and take and retain 
dividends not exceeding in the whole twenty shillings 
in the pound (o). But a creditor, who is owed a 
number of debts guaranteed by different sureties, 
cannot retain the dividends on each till he has been 
paid twenty shillings in the pound on the aggregate 
indebtedness. He cannot retain more than twenty 
shillings in the pound on each debt (p). 

Rule in Ex There seems no reason to doubt that the rule in Ex 

parte Wartng. par^ Waring (q) would apply to every case of principal 
and surety where the surety is liable to the creditor 
for immediate unconditional payment, by whatever 
machinery that relation may have been constituted, if 
it would have been appUcable had the credit been 



(m) Ex parte SchoJUU, L. R. 12 Ch. D. 837, 848. 

in) Ex parte Gilbey, L. R. 8 Ch. 248. See atiU, p. 18. 

(o) Ex parte Rushforth, 10 Ves. at p. 417. Cooper v. Pepys, 1 Atk. 
107. Ex parte Wildman, ibid, 109. Ex parte Royal Bank of 
Scotland, 19 Ves. 310. In re Blakeley, 9 Morr. 178. Ex parte 
Tv/rquand, L. R. 3 Ch. D. 445, 450. 

(p) Jamu V. London and County Banking Co.^ L. R. [1898] 2 Ch. 413. 

{q) 19 Ves. 345. 
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obtained by means of accommodation acceptances (r). 
Therefore where both principal and surety are insol- 
vent (s), and their estates ander forced administration 
in bankruptcy or otherwise (0, if the surety holds 
security from the principal for his indemnity against 
that specific debt (u), and the state of affairs between 
the two is such that the estate of the surety is not 
entitled to retain the security after the debt guaranteed 
has been liquidated {x), nor the estate of the principal to 
recover it unless that debt has been liquidated (y), then 
the security will be applied by the Court in liquidating 
the debt guaranteed. This having been done, the 
creditor will be entitled to prove for the balance, as if 
the security had been so applied in the first instance {z). 
The result of this, in cases where the security is less 
than the amount guaranteed, is that the estate of the 
surety is not indemnified against the creditor's demand, 
as it might be if the security^ instead of being applied 
to the reduction of the proof, was applied to the reim- 
bursement to the estate of the surety of the dividends 
payable upon the debt guaranteed out of the general 
assets of the surety (a). The rule in Scotland proceeds 
upon the latter of these principles (a). 

(2) Rights of Creditor in the Bankruptof of the Surety. 

In the bankruptcy of a surety the creditor could Proof, 
always prove for the amount actually due and payable 
by the surety at the date of the bankruptcy. And 
there is no equity belonging to the creditors of a 

(r) Loder's Case, L. B. 6 Eq. 491. Ex parte Smart, L. R. 8 Ch. 220. 
Vaughan v. Hailiday, L. R. 9 Ch. 561. 

(«) HickU*8 Com, L. R. 4 Eq. 226. 

(0 Ex parte Dev&r, L. R. 14 Q. B. D. 611. 

(u) HidcUa Case, L. R. 4 Eq. 226. Levi's Case, L. R. 7 Eq. 449. 

{x) HicHt^s Case, L. K 4 Eq. 226. LevVsCase, Ij. R. 7 Eq. 449. 

(y) See Ex parte Bamier, L. K. 2 Ch. D. 278. 

(s) In re BamecPs Banking Co,, Ex parte Joint Stock Discount Co.. 
L. R. 19 Eq. 1, 10 Ch. 198. See Baijal Bank of Scotland v. Com- 
mercial Bank of Scotland, L. R. 7 A. C. 366 ; Powles v. Hargreaves, 
iiDeO. M. &G. 430. 

(a) Boyal Bank of Scotland r. Omnmerdal Bank of Sontfand, L. R. 
7 A. C. 366. 387. 
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No allowance 
for co-sareties 
and collateral 
securities. 



surety who joins in a promissory note as principal 
that the holder should first proceed against the 
principal who is solvent (b). But if the creditor has 
before proving in the bankruptcy of the surety 
received anything from the principal or by realisation 
of securities or by way of dividends in the bankruptcy 
of the principal, his proof in the bankruptcy of the 
surety must be reduced by that amount (c). The 
common provision in a guarantee that all dividends, 
compositions, and payments shall be applied in gross 
does not enable the creditor to prove in the bankruptcy 
of the surety for more than remains due from the 
debtor after crediting all dividends received before 
the time of proof (d). A creditor who has received a 
security from some of a number of sureties is not 
obliged to apply it in reduction of his proof in the 
bankruptcy of another surety, even though the security 
was a deposit of money to a suspense account which 
the creditor was to be at liberty at any moment to 
apply to the payment of the debt (e). 

The creditor can prove for the full amount of the 
surety's engagement without making over to him 
collateral securities (/), for the right of a surety to 
these Arises only on payment in full(/). So the 
creditor can prove in full though he has given up his 
remedy against a co-surety (g) ; but dividends will 
be limited to the amount which the bankrupt would 
have had to bear allowing for the contribution 
which has been lost (^f). So doubtless if a collateral 
security has been given up the creditor can prove 
for the full amount, limiting the dividends taken 
to the amount to which the liability of the surety 

{b) Ex parte Crosfield, 2 M. & A. 543. 

(c) In re BlakeUy, 9 Morr. 173. 

(d) Ibid. See for the etfect of such a clause upon proof in the bank- 
ruptcy of the principal aitte^ p. 292. 

(c) Commercial Bank of Australia v. Official Assignee, L. R. [1898] 
A. C. 181. 
(/) EwaH V. I/xUa, 4 Macq. H. L. 988. 
ig) Ex parte Oifford, 6 Ves. 805. 
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in an action would have been reduced by the loss of 
the security. 

Before the introduction of the contingent debt clause Bankruptcy of 
the only cases in which a creditor could prove, or was ^^^ noXng 
barred by the certificate, in the bankruptcy of a surety yet due. 
by whom nothing was actually due and payable at History of law 
the date of the bankruptcy were where the surety had ^ *^ ^^^^' . 
joined as principal in a contract upon which under the 
then law proof could be made in respect of sums not 
yet due in the bankruptcy of the contractor, as a note 
or a bond for the payment of an existing debt by 
instalments within 7 Geo. I. c. 31 (A) or an annuity 
within 49 Geo. III. c. 121, s. 17 (i). But where the 
promise of the surety was only to create a liability in 
the event of a future default of the principal, no proof 
could be made; so where there was a collateral 
guarantee to pay a note or bill if the principal did 
not (A), or where the surety only engaged to pay upon 
notice (Z). 

Even after the passing of 6 Geo. IV. c. 16, s. 56, 
providing for the proof of contingent debts, the 
creditor's right of proof against a surety liable upon a 
contingency which had not happened at the date of 
the commission was restricted to cases where either 
the debt was ascertainable (7n), though payable only 
on a contingency, or the contingency had happened 
before the proof (n). Therefore no proof could be made 
against the estate of a mere surety for the payment 

(A) Brooks v. Lloyd, 1 T. R. 17. The same rule was applied under 
7 Geo. IV. c. 67, the Insolvent Debtors Act. See Guy v. Neuosom^ 
2 Cr. & M. 140. 

(i) Baxter v. Nichols, 4 Taunt. 90. 

(k) Ex parte Adney, 2 Cowp. 460. Ex parte Harrison, 2 Bro. C. C. 
614. Ex parte Minet, 14 Ves. 189, 190. Ex parte MacMiUan, 
Buck 287. 

(/) Ex parte Mincl, 14 Ves. 189. 

(m) Ex parte Leivis, M. & McA. 426. Ex parte Myers. M. & Bl. 
229. Ex parte Himpscm, 1 M. k A. 541. In re Willis, 4 Exch. 530. 
Ex parte Brook, 6 De G. M. & G. 771. 

{n) Ex parte Thompson, M. & Bl. 219, explained in Ex parte 
Simpson, 1 M. & A. 541 at p. 563. 
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Proof under 
present law. 



Proof on bills 
of exchange. 



of an annuity not being himself the grantor (o), 
or for the performance of a contract (p), or the pay- 
ment of premiums upon a policy of assurance (g). 
Nor was such proof allowed under the contingent 
liability clause introduced by the Bankruptcy Act, 
1849 (r). 

Under the present Bankruptcy Acts it appears that a 
creditor can prove in the bankruptcy of a surety in 
practically every case («), though the estimate of the 
amount may often be very difficult. No proof could 
have been made under the contingent liability clause 
in the Bankruptcy Act, 1849(0, in respect of a liability 
under a continuing guarantee by the bankrupt, not 
revoked, for goods to be supplied, where the creditor 
was not bound to supply any goods (?i). Under the 
present law it is conceived that the creditor would 
technically have a right of proof, and the guarantor 
would be released by his discharge, but that, inasmuch 
as the creditor need not supply any goods, the estimate 
of the liability would be nil. 

If a bill is indorsed by a debtor as security for the 
debt the indorsee can prove in the bankruptcy of the 
acceptor for the full amount of the bill, even though 
less may be owing to him from the indorser (a;), and this, 
at any rate if he took without notice, even though 
the bill was accepted for accommodation (x), or, if for 
value, even though, as between the drawer and acceptor, 
less than the full amount of the bill would be recover- 



(o) Ex parte Thompson, M. & Bl. 219. Tho7fipso7t v. Thompson, 
2 Bing. N, C. 168. Johnson v. Compton, 4 Sim. 37. Am4>U v. ffolden, 
18 Q. B. 693. JFhiU v. CorbeU, 1 E. & E. 692. 

{p) Thompson v. Thompson, 2 Bing. N. C. 168. 

(9) Atwood V. Partridge, 4 Bing. 209. 

(r) 12 & 18 Vict. c. 106, 8. 178. While v. CorheU, 1 E. & K 
692. 

(s) See Hardy v. Fothergill, L. R, 13 A. C. 351 ; WolmershatLsenyr. 
Oullick, L. R. [1893] 2 Ch. 614 ; Bankruptcy Act, 1883, s. 87 (3), (8). 

(0 12 & 13 Vict. c. 106, 8. 178. 

(w) Boyd V. EofriTis, 6 C. B. N. S. £97. 

ix) Ex parte Bloxham, 6 Vea. 449, 600. Ex pai-te PkUips, 
1 M. D. & De G. 232. Ex parte Newton, L. R. 16 Ch. D. 380. 
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able iy). But if the bill is deposited as a pledge only 
by the drawer, the depositee could prove for no more 
than the drawer could recover (2'). If one person, to 
secure the debt of another, accepts or indorses a bill 
direct to the creditor, no more can be proved against 
his estate than the amount of the debt secured (a) ; 
and if an accommodation bill is indorsed to his 
creditor by the party accommodated, the creditor 
having notice that it was an accommodation bill, 
it may be that the creditor could only prove against 
the party accommodating for the amount due to him 
from the indorser(6). If the benefit of a guarantee 
for payment of a promissory note is transferred with 
the note, the transferee cannot prove in the bank- 
ruptcy of the guarantor, but he can claim that the 
amount of the guarantee be brought into the account 
between the parties to it, and he can stand in the 
place of the transferor in respect of any balance found 
due to him to the extent of the guarantee (c). But 
where a bank guaranteed to acceptors of accommo- 
dation bills that the drawers would keep them out 
of cash advances, and, further, that they would seven 
days before maturity supply the acceptors with cash 
to retire the bills, it was held that the discounters of 
the bills, to whom this arrangement had been com- 
municated by the drawers, had no equity (all parties 
being in liquidation) to prove against the bank upon 
the guarantee (£{). 

(y) Ex parte Newton, L. R. 16 Ch. D. 330. If there was no bank- 
ruptcy the holder could not recover more than the amount due to him 
from the iudorser. See mUe^ p. 118. 

(z) Ex parte Philipty 1 M. D. & Ue G. 282. 

(a) Ex parte JUader, Buck 381. 

(b) See Ex parte Gomersall, L. K, 1 Ch. D. at p. 142. This would be 
in substance the same case .as Ex parte Reader (supra). Ex parte 
Newton, L. R. 16 Ch. D. 330, does not deal with such a case, to which 
it is probable that the dictn of Mellish, L. J., in In re Gomersall were 
confined. The latter case reaUy turned on the fact that the bills were, 
to the knowledge of the holder, issued fraudulently in contemplation 
of bankruptcy by both drawer and acceptor. See the same case in the 
House of Lords ntb nom. Jones v. Gordon, L. R. 2 A. C. 616. 

(c) In re BarringUm, 2 Sch. & L. 112. 

{d) In re Bamed's Banking Co., Ex parte Stephens, L. B. 3 Ch. 753. 
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(3) Rights of Surety in the Bankruptcy of the 
Principal. 

Proof Payments made to the creditor by the surety (e) 

generally. ^^^ dividends paid in his bankruptcy (/) can, pro- 
vided no double proof results (^f), be proved for in 
the bankruptcy of the principal. 

Every claim by Under section 37 (3), (8), of the Bankruptcy Act, 
provld.'*'' ^ 18QS» the surety can prove, and by section 30 (2) the 
principal is by his discharge protected against every 
claim, present or future, certain or contingent, of the 
surety in respect of the suretyship O7). The right of 
proof given by section 37 (3), (8), must, however, be 
subject to the rule against double proof (/i), by which 
a surety or an accommodation party to a bill cannot 
prove, in the bankruptcy of the principal or party 
accommodated, upon a contract to indemnify him, 
whether express or implied, while the creditor or holder 
of the bill is proving for the debt itself (1). Notwith- 
standing the generality of the language of the section, 
it is therefore submitted as clear that if the creditor 
proves the surety cannot ; but when the creditor has 
been paid from all sources twenty shillings in the 
pound, the surety will thereafter be entitled to the 
benefit of that proof so as to receive the future divi- 
dend to the extent of recouping himself such part of 
the twenty shillings as he may have paid. And so if 
both parties become bankrupt no proof can be made 
on behalf of the estate of the surety upon the estate of 
the principal in respect of dividends declared out of 



(e) An insurer to a landlord against fire cannot prove iu the bank- 
i-uptxiy of a tenant liable to rebuild the premises destroyed. In re 
BUickOurne, 9 Morr. 249. 

(/) Ex parte Bishop, L. R. 15 Cli. D. 400. 

{g) See Bardi/ v. Fothergill, L. U. 13 A. C. 361. Wolmershausm v. 
Gullick, L. R. [1893] 2 Ch. 614. In re Paine, L. R. [1897] 1 Q. B. 122. 

{h) See Robson on Bankniptcy (7th ed.) 306, note {q). 

(t) Ex parte European Bank, L. R. 7 Ch. 99. In re WhiUhouse, 
L. E. 37 Ch. D. 683, 694, 695. 
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the first-named estate after proof by the creditor against 
the estate of the principal (k) ; but if the dividends 
paid by the estate of the principal, together with the 
dividends paid by that of the surety, amount to twenty 
shillings in the pound on the whole debt, the future 
dividends on the proof of the creditor will be receivable 
by the trustee of the estate of the surety to recoup the 
dividends paid out of that estate. Again, where the 
principal had executed a deed of assignment for the 
benefit of his creditors under which his property was 
to be administered according to the law of bankruptcy, 
it was held that the surety, if he went in under the 
deed, would only have the right to stand in the place 
of the creditor guaranteed, he having proved under 
the deed (Z). In Ex parte Delmar(m), before Cave, J., 
a surety for the payment of an annuity for a life and, 
from the death of the annuitant, of two other annuities 
to her children till they should attain the age of 
twenty-five years was allowed to prove under s. 87 of 
the Bankruptcy Act, 1883, for his estimated liability 
for future instalments ; but it does not appear that 
the creditor had proved, nor does the report show on 
what basis the liability was ultimately valued. In 
the subsequent case of Ex parte Whittaker (n), it was 
left open whether a surety for a present liquidated 
debt could prove before payment, but it was held that 
any such proof would be not a liquidated proof for the 
amount of the debt, but one in respect of a contingent 
liability, and that the surety therefore could not vote 
at the first meeting. 

Before the statute 49 Geo. III. c. 121, s. 8, a Histon- of the 
surety could only prove, and the bankrupt, as against b^s^g^ f^^^ 
the surety, only got a discharge, in respect of money bankruptcy of 
paid by the surety to the creditor before the bank- P""^*p*^- 

ijc) Ex parte European Bank, L. R. 7 Ch. 99. 
{I) In re WhUehouse, L. R. 87 Ch. D. 683. 

(m) 88 W. R. 752, questioned in Robson pn Bankruptcy (7th ed.) 
p. 806, note {q). 
(n) 39 W. R. 400. 
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ruptcy(o). But if the surety paid the whole of the 
debt after the creditor had proved, he became entitled 
to the benefit of the creditor's proof (j?), which it was 
held must not be expunged, but be preserved for the 
benefit of the surety (q). In this case justice was done 
to the surety, who had the benefit of all that the 
principal's estate would yield towards payment of the 
debt ; but a hardship was inflicted on the principal, 
who remained exposed to the demand of the surety 
though his estate had paid a dividend on the debt, of 
which the surety had had the benefit (r). On the other 
hand, if the suriety paid the debt after the bankruptcy, 
but before any proof by the creditor, the creditor could 
not prove at all («), and the surety was wholly deprived 
of the benefit of any dividend in the bankruptcy, 
while the bankrupt obtained no discharge. The 
importance which, in this state of the law, attached 
to the proof of the creditor being made before the 
surety paid the debt, induced the Courts of Equity, 
upon the surety depositing the money, to compel the 
creditor to prove in the bankruptcy before exacting 
payment from the surety (t), and so to ensure to the 
surety a participation in the estate of the principal, 
though without, as has been shown, any corresponding 
relief to the latter. To avoid this circuity in the 
protection given to the surety (w), and also to afford 
relief to the debtor (x), it was provided by 49 Geo. III. 
c. 121, s. 8, re-enacted in 6 Geo. IV. c. 16, s. 52, and 



(o) Taylw V. Afills, 2 Cowp. 525. Paul v. Jones, 1 T. R. 599. 
I{(nm3 V. Wiggins J 4 T. R. 714. 

(p) Ex parte Marshall, 1 Atk. 262. Ex parte Riuth/orth, 10 Ves. 409. 
IVrighi v. Morley, 11 Ves. at p. 28. 

{q) See per Lord Eldoii in Ex parte Rushforth, 10 Ves. at pp. 417, 419. 

(r) See Watfcins v. Flanagan, 1 Gl. & J. 199, 3 Russ. ^21; Flanagan v. 
Watkins, 3 B. & Aid. 186. 

(«) Cooper V. Pepys, 1 Atk. 107. Ex parte Royal Bank of Scotland, 
2 Rose 197. Ex parte Leers, 6 Ves. 644. Ex parte Tayler, 1 D. & J. 802. 

it) See Ex parte Tayler, 1 De G. & J. 302, per Turner, L. J., at p. 308. 
Wright v. Simpson, 6 Ves. at p. 734. Ex parte Rushforth, 10 Yes. at 
1). 414. Philips V. Smith, referred to 10 Ves. at p. 412. 

(w) See Ex parte Houston, 2 Gl. & J. 36 at p. 42. 

(x) See Van Sandau v. Corsbie, 3 B. & Aid. at p. .18. 
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12 & 18 Vict. c. 106, B. 178, that a surety paying after 
the commencement of the bankruptcy the whole of the 
debt, or part in satisfaction of the whole, Gfhould be 
entitled, if the creditor had proved, to the benefit of 
his proof and, if the creditor had not proved, to prove 
in his own name, not disturbing past dividends. 

These statutes intended, of course, no double proof (y); 
they merely transferred to the surety, who satisfied the 
debt after the bankruptcy of the principal, the creditor's 
right of proof if no proof was already made, or the 
future benefit of his proof if he had already proved. 
Thus the surety could not prove, nor was the certificate 
a defence to the debtor against him, where the creditor's 
claim was future (z), nor where, though the creditor's 
claim was a present one, the surety had not paid the whole 
of it or part in satisfaction of the whole (a), as where he 
had not paid the debt, but only given a new security 
for it(&), or had only paid a portion in satisfaction, 
not of the debt itself, but of his own personal liability 
for it (c). On the other hand, it was within the statute 
if the surety, being liable only for a part of the debt 
and entitled on paying it to the dividends on that part, 
had paid the whole of that part (d), or had paid a sum 
which, with the dividends already received by the 
creditor, made up twenty shillings in the pound to the 
creditor (c). However, he could in no case prove for 
more than the creditor could have proved for; and 
therefore could not, even in the case of a surplus, prove 
for interest subsequent to the bankruptcy (/), though 

{y) See Ex parte Read, 1 Gl. & J. 224. Ex parte Came, L. R. 3 Ch. 463. 

\z) Ex parte Wilson, 1 Rose 137. Page v. Busaell, 2 M. & S. 551. 
Welsh V. Welsh, 4 M. & S. 338. McDougal v. PaUm, 8 Taunt, 584. 
Ex parte Houston, 2 Gl. h J. 36. Iiiglis y. McDougal, 1 Moore 196. 
Wallis V. Sicinburm, 1 Exch. 203. 

(a) Ex parte Serjeant, 1 Gl. & J. 183, 2 Gl. & J. 23. Ex parte Copjde 
sUme, 4 Deac. 54, M. & Ch. 262. Soutten v. SoxUten, 5 B. & Aid. 862. 

(6) Ex parte Serjeant, 1 Gl. & J. 183, 2 Gl. & J. 23. Cp. Ex parte 
Allen, 3 De G. & J. 447. 

(c) SotUten v. Soutten, 5 6. & Aid. 852. 

(d) Ex parte Brook, 2 Rose 334. 

(«) Ex parte Johnson, 3 De G. M. & G. 218, 233. 
(/) Ex parte Wilson, 1 Rose 137. Ex parte Houston, 2 Gl. & J. 36. 
£x parte Sawnderson, 8 De G. M. & G. 849. 
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he could prove for the consequential damage, such as 
costs, incurred by him after the bankruptcy by reason 
of the failure of the principal to pay a guaranteed debt 
existing at the date of the bankruptcy (g). 

The points in which the provisions introduced by 
49 Geo. III. c. 121, s. 8 — which as re-enacted remained 
law till the Bankruptcy Act, 1869 — fell short of doing 
justice were as follows : In the first place, if the surety 
paid part only of the debt after the bankruptcy, but 
before proof by the creditor, neither he nor the creditor 
could prove in respect of that part. The creditor could 
not prove because he had before proof received the 
payment; and the surety could not prove because he 
had made the payment after the bankruptcy, and not 
in full discharge of the debt. Consequently the estate 
was administered without reference to the sum paid 
by the surety, and the bankrupt remained liable to the 
suit of the surety after his certificate. In the second 
place, if the surety paid a part of what was owing after 
proof by the creditor, the bankrupt, although his estate 
on the proof of the creditor paid a dividend on the 
whole debt, remained liable to be sued afterwards by 
the surety in respect of the part of that same debt paid 
by him. In the latter of these two cases, no bank- 
ruptcy law which excludes double proof upon the same 
debt could permit the surety to carry in a proof col- 
lateral to that of the creditor, and under section 37 (3), 
(8), of the Bankruptcy Act, 1883, no such right can be 
conceded to the surety, even though the effect of the 
wide language used is that the principal is protected by 
his discbarge against every claim by the surety arising 
out of the suretyship {h). But in the former of the two 
cases mentioned — namely, where the surety pays a part 
of the whole debt before the creditor proves, and the 
creditor can only prove for the difference — there is no 



ig) Van Sandau v. Corsbie, 3 B. & Aid. 13. 

(h) See In re Binfis, L. R. [1896] 2 Ch. 584. This is perfectly just, 
for the estate has paid a dividend on the debt, and the surety is pro 
tanto protected by it. 



BANKKUPTCY. 805 

reason why the surety should not prove m respect of 
that payment, which creates a debt to him from the 
bankrupt within the very words of the Statute — namely, 
a debt to which the bankrupt became subject before his 
discharge by reason of an obligation incurred before the 
date of the receiving order (i) • With one possible addi- 
tion, this seems the only case in which a surety's right 
of proof is under the Bankruptcy Act, 1883, practically 
larger than it had been since 49 Geo. III. c. 121. The 
addition above referred to is the possible case of the 
creditor having permanently covenanted not to sue 
the principal, while reserving his remedy against the 
surety. Under such circumstances the surety might 
be entitled to have his contingent liability valued (A:). 

As regards annuities, the law in respect of proof by Aunuities. 
a surety and the discharge of the grantor by bankruptcy 
has had a similar though slower development than in 
the case of other debts. The Statute 49 Geo. III. c. 121, 
s. 17, first enabled the grantee of an annuity to value 
his annuity and prove for the value, whatever the form 
of the instrument by which the annuity was granted, 
such a right having, before that Statute, only been 
accorded him where the annuity was secured by bond, 
the forfeiture of -which provided a technical excuse for 
allowing a proof for the whole value of the annuity (Z). 
But the value of the annuity for the purposes of the 
creditor's proof under that Statute was held not to be 
a debt for the purpose of s. 8, and the surety, therefore, 
could not pay the value and prove in his own name. 
He remained, therefore, entitled, upon payment by him, 
to sue the grantor, notwithstanding the bankruptcy (m), 
and also, if he could redeem the annuity, to the benefit 
of the proof made by the grantee (n). This was 

(i) Bankruptcy Act, 1883, s. 37 (3). 

{k) He ooold not prove for the whole debt as a liqaidated amount. 
Ex parte WhiUaker, 39 W. B. 400. 

(0 See BuUh^ v. ChurchiU, 14 Ves. 567. 

jm) Welsh Y. Welsh, 4 M. & S. 333. Flanoffan t. Waikiiis 
3 B. & Aid. 186. 

(n) Watkins v. Flanagan, 1 Gl. k J. 199, 8 Rnss. 421. 

P.S. X 
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remedied by s. 55 of 6 Geo. IV. e. 16, which compelled 
the amiuitant to prove the annuity before suing the 
surety, and practically put the value of the annuity, 
when ascertained under such proof, upon the same 
footing, for the purposes of the surety's right to prove, 
as a debt since 49 Geo. III. c. 121, ^. 8. 

Practical For the reasons hereinbefore submitted, it is con- 

sure^'Trigbt ceived that, except where the surety has made a 

of proof since payment since the bankruptcy, but before proof by the 

A<rt 1^69!^*^^ creditor, the surety will have no larger right of proof 

in point of money value than he has had since 6 Geo. IV. 

c. 16 ; although, in form, for the purpose of excluding 

his right of recourse against the principal thereafter, 

he may be held to have had a right to prove generally 

in respect of his liability as a whole. 

Right of surety If the view above expressed as to the effect of 
h^l^^"" s. 37 (3), (8) of the Bankruptcy Act, 1883, upon the right 
of proof by sureties in the bankruptcy of the principal 
is correct, the only right of the surety in respect of 
sums for which the creditor has proved is to stand in 
the place of the creditor for dividends ; and this right 
he will only have when the creditor has been paid in 
full (0). But if he holds a security upon the estate of 
the debtor, he is not entitled to the benej&t of the proof 
of the creditor against the principal debtor's estate 
upon a larger sum than the amount by which the 
debt, or that part of the debt which was guaranteed, 
exceeds the security (p). And if the creditor proves 
and takes dividends upon the whole debt, and the 
surety realises the security, he will have to restore to 
the estate the amount by which the dividends actually 
paid exceed the amount which would have been paid 

(0) Ex parte Turquand, L. B. 8 Ch. D. 445. It was held in that 
case that debentures issued to creditors under a scheme of arrangement 
by a company formed under the scheme to take over the business of the 
debtors were to be treated as dividends, and that a surety who had only 
paid part of the debt was not therefore entitled to a proportion of them. 

(d) Ex parte Rushforth, 10 Yes. 409. £x parte Sherrington^ 
1 M. D. & De 6. 195. Ex parte Mann, L. R. 5 Ch. D. 367. Bainea 
V. Wrigkty L. R. 15 Q. B. D. 102, 16 Q. B. D. 330. 
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had the security been valued and the value deducted 
from the total debt, and the. dividends paid only upon 
the balance (^). This rule, however, only applies 
where the security covers a liability by the surety, in 
relief of which he is entitled to the dividends of the 
creditor. It does not apply where by the guarantee 
the creditor may take all dividends and hold the 
surety hable for the balance to the full extent of his 
guarantee (r). 

A surety for one instalment of a composition who P«x)f in 
pays it may prove for it in a subsequent bankruptcy bLSIptcy by 
of the debtor, and is not postponed till the creditors surety for 
have received the remainder of the composition («). ^^™p°®* *^°- 

A surety becoming bound at the request of the Set-off. 
principal before the bankruptcy of the latter, but com- 
pelled to pay by the creditor after the bankruptcy, is 
entitled to set off the sum paid against debts due by 
him to the bankrupt (t). Thus, under the mutual 
credit clause in 6 Geo. IV. c. 16, s. 50, an accommo- 
dation indorser or acceptor compelled to pay after the 
bankruptcy of the party accommodated was entitled 
to set off (u). So, too, an indorser for value before the 
bankruptcy compelled to take up the bill after the 
bankruptcy (x). And where a surety for a company 
paid the debt after the company had been ordered to be 
wound up, and thereby became entitled to a promissory 
note which the company had given to the creditor for 
the debt, he was held entitled to setoff the note against 
a debt due from him to the company (y). 



!;! 



Bainea v. JFright, L. B. 15 Q. B. D. 102, 16 Q. B. D. 330. 
Midland Banking Co, v. Chambers, L. K. 7 Eq. 179, 4 Ch. 398. 

(«) Ex parte Crosbic, L. R. 7 Ch. D. 123. 

(0 See Jones v. Mosaop, 3 Hare 668, 671. 

(u) Huiine v. Mugglesione, 3 M. & W. 80. Russell v. BeU, 
8 M. & W. 277. 

{x) Collins V. Jones, 10 B. & C. 777 ; overruling Ex parte Hale, 
3 Ves. 804. McKinnon v, Armstrong, L. K 2 A. C. 631. And see 
Bolland y. Nash, 8 B. & C. 105. 

(y) In re Moseley Green Coal, cC-c. Co., Ex parte Barrett^ 4 De G. 
J. k S. 766. 

X 2 
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Payment by In Ex parte Croshie {z) it seems to have been 
JStiOTo?Mt assumed that a surety could not prove in the bank- 
Qf bankruptcy, ruptcy of the principal for money paid to the creditor 
under a guarantee given with notice of an available 
act of bankruptcy, even though the principal debt had 
been incurred before the act of bankruptcy, and the 
creditor could therefore have proved if the surety had 
not paid. 



Inteivst. 



Where the 
principal and 
sarety are * 
partners. 



A surety cannot prove in the bankruptcy of the 
principal for money paid by him to the creditor as 
interest on the principal debt accrued due after the 
commencement of the bankruptcy, in cases where the 
debt was payable at the date of the bankruptcy (a). 
Where, however, the debt is payable at a future date 
with interest in the meantime, the surety is entitled 
to value his liability for the interest at the rate at 
which he is liable, and to prove for and take full 
dividends on that value, and also to prove for the 
principal as a present debt subject to a rebate of 5 per 
cent, per annum on the dividends calculated from the 
declaration of the dividend to the date when the debt 
would have been payable (t). But if a fund of the 
principal debtor has been assigned as security for the 
debt, and has itself borne interest, of which the estate 
since the bankruptcy has had the benefit, the surety 
might, perhaps, be recouped out of that interest the 
interest which he has paid since the bankruptcy (c). 

The right of a surety to prove in the bankruptcy of 
his principal may be susceptible of modification where 
they are partners and the firm itself is also debtor 
and in bankruptcy. Thus in Lacey v. Hill{d) a 
partner in a banking firm deposited in a separate 
account at the bank moneys received by him as 



(2) L. R. 7 Ch. D. 128. 

(a) In re International Contract Co., Hughes' Claim, L. R. 18 E(i. 623. 

(6) In re Broicne v. Wingrove, Ex parte Ador, L. R. [1891] 2 Q. B. 674. 

(r) Caulfield v. Magiiire, 8 Ir. Eq. R. 164. 

{d) L. R. 8 Ch. 441. 
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treasurer for a public body, his responsibility to his 
employers being guaranteed by another partner. The 
bank stopped payment, and the partners were adjudi- 
cated bankrupt, the separate estate of the surety 
partner being solvent. Under these circumstances the 
separate estate of the surety was not allowed to prove 
against the separate estate of the treasurer, inasmuch 
as the dividend would, through the solvency of the 
surety's estate, go to enlarge the assets of the joint 
estate, which was in reality primarily liable for the 
money deposited. 

The principles applicable to proof by surieties would Proof by 
doubtless extend to every person, whether strictly a p^^^ 
surety or not, who is under a liability which* another, amdogoiifl to 
also liable, ought as between the two to discharge (e). ^*^^^®^"p- 
So under the law before the Bankruptcy Act, 1869, 
not only an accommodation acceptor (/), drawer ((7), 
or indorser (h) of a bill of exchange, but also a retired 
partner (t) or solvent partner paying the whole partner- 
ship debt (fc), and an executor liable for the default 
of a co-executor (Z), were included in the operation of 
49 Geo. III. c. 121, s. 8, and the subsequent re-enact- 
ments of its provisions (m). But an under-tenant, 
whose goods had been distrained for the rent due by 
his immediate lessor, was held not within them (/*)• 
Under the present law a lessee is barred by the bank- 
ruptcy of the assignee of the lease from recovering 
against him expenses subsequently incurred by the 
lessee, owing to non-observance by the assignee of the 
covenants in the lease (0). 

(c) See anle, pp. 6, 177. 

(/) Stedinan v. Martinnant, 13 East 427. Cp. FiWey v. Lawford, 
3 M. & Gr. 468. 

{g) Ex parte Lchlxyii, 17 Ves. 334. 

[h) Haigh v. Jacknon, 3 M. & W. 598. 

(i) lyood V. Dodgson, 2 M. & S. 196. 

(Jc) Ex parte Yonge, 3 V. & B. 31, 40. Ex parte WaUon^ 4 Mad<l. 
477. Afflalo v. Faudrinier, 6 Bing. 306. 

{I) Lincoln v. Wright, 4 Beav. 427. 

(m) See Wallis v. Siciiibume, 1 Exch. 208, 209. 

(n) Hoare v. WhiU, 3 Jur. N. S. 445. 

(o) Hardy v. Fothergill, L, R. 13 A. C. 351. 
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Proof by 
co-snzety 



Right of 
co-Barety to 
benefit of 
creditor's 
proof. 



(4) Rights of Surety in the Banhniytcy of Co-surety, 

Similar considerations apply as to the right of proof 
of a surety in the bankruptcy of a co-surety. In 
theory he can under the present Statutes prove in 
respect of his contingent future claim for contribution, 
and on that footing will be debarred from afterwards 
suing the bankrupt for contribution (^). But it is 
impossible without a double proof to allow him to 
prove in respect of his liability for sums for which 
the creditor cannot be debarred from proving. Before 
the Act of 1869 there was no such right of proof by a 
co-suretx(<?). His remedy was to stand in the place 
of the creditor for dividends (?•) ; and he has this right 
under the present law («). 

If a surety is bankrupt and the creditor proves for 
the whole debt, a co-surety paying more than his 
share (or his estate if insolvent) is entitled, after the 
creditor has been paid twenty shillings in the pound, 
to the benefit of the creditor's proof, and upon such 
proof may take dividends out of the estate of the 
other up to, but not exceeding, the amount which he 
could have recovered as contribution (t). If in such 
a case no proof has been made by the creditor, and 
the surety paying proves in his own right for con- 
tribution, it would seem that the proof could only 
be for the actual sum recoverable (i^). A surety who 
pays the debt should therefore always see that a 
proof is made on the estate of any insolvent co-surety 
in the name of the creditor for the whole debt, and for 



{p) Wohncrshauaen v. Oullick, L. R. [1893] 2 Ch. 614. 

\q) Ex parte Porter^ 2 M. & A. 281. Wallis v. Swinburne, 1 Exch. 
203. Bravn v. Lee, 6 B. & C. 689. And see Clements v. LangUy, 
5 B. & Ad. 872. 

(r) Ex parte Stokes, De G. 618. 

(«) In re Parker Morgan v. HiU, L. R. [1894] 3 Ch. 400. 

(0 Ex parte Stokes, De G. 618. In re Parker, Morgan v. Hilly 
L. R. [1894] 3 Ch. 400. 

(w) Ibid,, per Davey, L.J., at p. 407. 
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this purpose, upon a proper indemnity, he is entitled, 
under section 5 of the Mercantile Law Amendment 
Act, 1856, to the use of the creditor's name (v). 

(5) Cross-Acceptances. 

No discussion of the rights and liabilities of the 
estates of principals and sureties in bankruptcy would 
be complete without reference to the difficult questions 
arising where there has been an exchange of accom- 
modation paper between two parties. 

The simple case of one accommodation bill does not Specific 
differ materially from an ordinary case of guarantee : ^epSSjofc 
that is to say, the accommodating party, even though 
he be acceptor of the bill, is entitled as between him- 
self and the party accommodated to have it taken up 
by the latter, and be indemnified against his liability 
upon it. But where two parties enter into a specific 
exchange of accommodation acceptances, each accept- 
ance is regarded as being the consideration for the 
other ; and each acceptor is bound to pay his own 
acceptance, and his remedy against the drawer is on 
the other bill, and not as surety in the bill accepted {x). 
Consequently, even before 49 Geo. III. c. 121, s. 8, 
a party to such an exchange of paper who became 
bankrupt was protected by his certificate against an 
action by the other party to recover sums paid by him 
after the bankruptcy, because his remedy was on the 
acceptance of the bankrupt, which might have been 
proved by the holder (y). If his remedy had been as 
surety in respect of the bills he had himself accepted, 
he could not have proved for such payments, and 
the certificate would have been no bar {z). And an 
exchange of bills was treated as specific, if so intended, 



{v) Ibid, 

(aj) Jiol/e V. Caaltm, 2 H. Bl. 571. Cmcley v. Dunlop, 7 T. R. 
566. Buckler y. BuUivaiU, 3 East 72. 
(y) Ibid, See 7 Geo. I. c. 81. 
(z) See aTUe, pp. 301, 302. 
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History of 

right of proof 

vhere 

acoeptancoB 

specifically 

ezchangecL 



though thd amounts and due dates did not exactly 
correspond (a). 

Upon this view of the effect of a specific exchange 
of acceptances, it was held when these cases first 
occurred (h) that the drawer holding the bill accepted 
by the other party might prove in the bankruptcy of 
the acceptor, even though his own counter acceptance 
was outstanding ; dividends on the proof being, how- 
ever, retained to protect the estate of the bankrupt 
against his liability as drawer on the outstanding 
bill (c). But this rule was altered upon its being per- 
ceived that such a proof prejudiced the fund for paying 
the holder of the outstanding bill, upon which the 
party seeking to prove was also liable. Such proof 
was therefore not allowed unless the counter acceptance 
was taken up (d). 

Acceptances Where, however, two parties have mutually accom- 
exchj^ed!* ^ modated each other, but have not specifically ex- 
changed acceptances one in consideration of the other, 
all the bills must be treated as strictly accommodation 
bills, and the acceptor paying any of them can prove 
upon the footing that he has made such payment as 
surety (e). 

Where acceptances for mutual accommodation have 
been exchanged between two persons both of whom 
are bankrupt, neither trustee can prove against the 
other estate in respect of any of such bills which may 
have remained in the hands of the bankrupt whose 
estate he represents, until the holders of all the bills 
have been paid in full, even although, by reason of 
the unequal negotiation of bills by the two parties. 



Double 
bankruptcy. 



(a) Buckler v. BuUivaiU^ 8 East 72. 

(&) I.c, iu Lord Thurlow's time. See per Lord Eldon in Ex parte 
JRawson, Jac. 274 at p. 278. 

(c) Ex parte Beau/oy, Cooke's B. L. (8tli ed.) 180. Ex parte 
Clanricarde, ibid. 183. 

{d) Cooke's B. L. (8th ed.) 183. And see, for the explanation of 
the change, Ex parte Bawson, Jac. 274, per Lord Eldon, at p. 278. 

(e) See Ex parte Read, 1 Gl. & J. 224. 
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greater damage arises out of the accommodation trans- 
actions to that estate than to the other. This rule 
was laid down by Lord Loughborough in Ex parte 
Walker (/), and followed by him in Ex parte Earle {g). 
It applies, moreover, to prevent a proof being made on 
behalf of the estate of a bankrupt who has given accom- 
modation acceptances (which have been discounted and 
are outstanding) against the estate of the drawer of 
other accommodation biUs on a third party, given by 
that drawer to the acceptor of the first-named accom- 
modation bills in exchange for such acceptances Qi). 

The principle upon which Lord Loughborough laid Rule in Ex 
down the rule in Ex parte Walker, though the reason- "^^^ Walker. 
ing both in that case and in Ex parte Earle is very 
tersely reported (i), seems to have been that the only 
ascertainable debt which could arise between the 
parties out of the mutual accommodation transactions 
was in respect of the balance which would result if 
both parties remained solvent and the bills had been 
duly met and the accounts adjusted. Short of that 
happening, both parties are in the position of being 
together engaged in respect of the whole body of bills 
outstanding, and the proportion in which the liability 
faUs on the two estates respectively depends not, as it 
would do if they were solvent, upon the balance of 
accommodation mutually given and received, but upon 
the respective dividends which they may pay. But 
to allow a claim in respect of the amount by which 
one estate is damnified more than the other would 
be to allow a proof in respect of a debt created by the 
bankruptcy ; and, further, the result would be a double 
proof, viz., a proof by the party accommodating, in 
addition to a proof by the holders of the bills. The 

( 4 Ves. 373. 

(g) 5 Ve8. 833. 

{h) Ex parte Solartc, 2 D. & Ch. 261, explained in Ex parte Solarlc, 
3 D. & Ch. 419, 1 M. k A. 270. 

(i) Lord Eldon, who argued Ex parte Walker^ said afterwards that 
none of the counsel in the case understood the judgment (see Ex parte 
Rawaon, Jac. 274 at p. 278). 
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only course, therefore, is to lay the bills on both sides 
out of the account, and allow proof only in respect of 
any balance owing from one to the other on account 
of cash advanced (not covered by any outstanding 
bills) (A:), or bills actually paid. 

Where one The rule in Ex parte Walker was adopted by Lord 

T^%1^^^^^ Eldon in Ex parte Rawson (Z), though he says that in 
the event of there being a surplus upon the estate which 
suffers less than the other, owing to the accommoda- 
tion given, it would not apply, but relief would be 
given to the other estate out of the surplus. Save in . 
the event of a surplus, however. Lord Eldon did not 
question the rule in Ex parte Walker, and it was 
further followed in E^f parte Laforest (m) and Ex parte * 
Solarie (n). 

Rale The rule in Ex parte Walker (o) does not apply 

ewlepUn^^es ^^^ere One party only has given accommodation paper, 
of cross-accom- In Ex parte Metcalfe {p)y where the giver of an 
mo ation. accommodation bill outstanding was, if the amount 
of that bill was neglected, debtor to the party accom- 
modated on cash transactions, Lord Eldon allowed the 
cash balance to be proved, ordering the dividends to 
be retained to indemnify the estate of the cash debtor 
against his liability on the bill. 

The rule in Ex parte Walker (o), again, does not 
apply where the person that seeks to prove is not the 
same as the person who made the arrangement for the 
exchange of acceptances ((/). And where A. gave B. 
his own accommodation acceptances, and B. indorsed 
them to C. in exchange for acceptances of C, and all 
three became bankrupt, it was held that, though no 



(k) See Ex parte JR^ady 1 Gl. k J. 224. Ex parte Macredic, 
L. R. 8 Ch. 635. 

(I) Jac. 274. 

(w) 2 D. & Ch. 199. 

(n) 3 D. & Ch. 419. 

(o) 4 Ves. 373. 

{p) 11 Ves. 404. 

Iq) Ex parte Cama, L. R. 9 Ch. 686, 689. And see Ex parte 
MacredU, L. R. 8 Ch. 635, 539. 
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proof could be made on behalf of the estate of G. 
against the estate of B. (r) (with whom he had made 
the exchange) as indorser of the acceptances of A. in 
the hands of G. at the date of his bankruptcy, still 
this did not prevent such proof being made against 
the estate of A., the acceptor, although there had 
been cross-acceptances given by B. to A., which were 
outstanding (»), though dividends were kept in hand 
pending the final adjustment of the equities between 
the three estates (0. So, too, the estate of a bank- 
rupt indorser may stand in the place of the holder, 
after the latter has been paid twenty shillings in the 
pound, for future dividends upon the estate of the 
acceptor to the extent of dividends already paid to 
the holder by the estate of the indorser, even though 
the bill was received by the indorser from a previous 
holder in exchange merely for his own acceptance 
given to that holder (m). 



(6) Winding-up. 
By s. 10 of the Judicature Act, 1875, the rules Effect of e, lo 
obtaining in bankruptcy as to the debts and liabilities Act,'*i875™ 
provable, and as to the valuation of annuities and 
future and contingent debts, are to be observed in the 
winding-up of insolvent companies and the adminis- 
tration by the Gourt of the estates of deceased persons 
whose estate may prove insufficient for the payment 
in full of their debts and liabilities (a;). Every com- 
pany liable by way of guarantee, and every company 
for which a guarantee has been given, would seem, 
therefore, if wound up and insolvent, to be open at 
the instance of the creditor or the surety respectively 
to the same proof as might have been made against 



(r) Ex parte SolarU, 2 D. & Ch. 261. Explained in Ex parte 
Solarte, 8 D. & Ch. 419, 1 M. & A. 270. 

{s) Ex parte Solarte, 1 M. & A. 270, 8 D. & Ch. 419. 

(0 Ibid, Cp. Ex parte Metcalfe, 11 Vos. 404. 

(w) Ex parte Gfreen^oood, Buck 237. 

(x) See Macfarlane's Claim, L. R. 17 Ch. D. 337, 340. 
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its assets had it been an individual adjudged bank- 
rupt. And it seems to have been considered by the 
Court of Appeal in Craig's Claim (y) that under this 
section a lessee who had assigned to a company, since 
ordered to be wound up and insolvent, could carry 
in a claim in the winding-up for an amount to be 
estimated in respect of his liability under the lease, 
upon the principle of Hardy v. FothergiU{z). And 
such a person was held to be a creditor of the company 
within s. 2 of the Joint Stock Companies Arrange- 
ment Act, 1870, entitled to be heard upon and liable 
to be barred by a scheme under that Act (a). If, 
however, the company were the lessee, the lessor 
would not have the same right of proof as in bank- 
ruptcy, it being impossible to apply the bankruptcy 
rule in the absence of any provision for disclaimer 
of the lease in the winding-up {b). And the lessor 
could only, as before the Judicature Act, 1875, bring 
in a claim for the future rents without taking or 
interfering with dividends till something became due 
to him(c). The result may be very uiyust, and 
the cases require reconsidering in the hght of Hardy 
V. FothergiU (d). 

Company not The section does not apply where the company 
maolvent. being wound up is not insolvent. In that case the 
creditor would apparently have the right to have 
impounded, before any money is distributed among the 
shareholders J a sum sufficient to answer, if invested at 
interest, any ascertained payments that will become 



{y) L. K. [1896] 1 Ch. 267. And see In re New Oriental Bank 
Corporation^ ibid, at p. 756. 

(s) L. K. 13 A. C. 351. See ante, p. 300. 

{a) Craicf's Claim, L. R. [1895] 1 Ch. 267. 

(b) In re Westhoume Grove Drapery Co., L. R, 5 Ch. D. 248. In tv 
New Oriental BatUc, L. R. [1895] 1 Ch. 753. In re PantJier Lead Co,, 
L. R. [1896] 1 Ch. 978. 

(f) In re Ne^o Oriental Bank Coi-poi'aiion, L. R. [1895] 1 Ch. 753. 
In re Panther Lead Co., L. R. [1896J 1 Ch. 978. In re Haytor QranUe 
Co., L. R. 1 Ch. 77. Horsey' s Claim, L. R. 5 Eq. 561. 

(d) See per Romer, J., in In r^ Panther LeadCo.^ L. R. [1896] 1 Ch. 
at p. 985. 
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dae, such as future instalments of rent (e). And it 
would seem reasonable that, if the creditor did not avail 
himself of such right, the surety, who would be certain 
to have to pay, the company being about to be dis- 
solved and the assets distributed to the shareholders, 
ought to have such right. Whether the creditor could 
claim any similar right in respect of uncertain future 
liabilities, as for breaches of covenants to repair, must 
be treated as undecided. The question arose in Gooch 
V. The London Banking Association (f) , but the case 
was compromised. It was suggested in argument that 
the company impliedly agreed to maintain capital to 
answer the liabilities assumed by the covenants (g), 
and that the lessor could claim a sum as for breach 
of this agreement. If so, perhaps a surety for the 
company could in some cases take the same position. 

It would appear that, if the surety for a company m 
liquidation but not insolvent has the rights above 
mentioned against the company, a creditor would have 
similar rights against a surety company in the same 
position. In the cases upon leases cited above no 
allowance seems to have been made for possible pay- 
ments by assignees of the lease. In either case, as 
the money would only be impounded, and would be 
released if no payment became due, no ultimate injus- 
tice would be done to the company by the omission 
to make such allowance. 



(7) Administration. 

Section 10 of the Judicature Act, 1875, would also 
lay open the estate of any deceased person being 
administered by the Court and insolvent to the same 



(e) Oppenheimer v. British arid Foreign, tibc. Bank, L. R. 6 Ch. D. 
744. Oooch y. Lotidan Banking Assodaiian, L. R. 32 Ch. D. 41. 
Cp. In re Telegraph Construction Co., L. R. 10 Eq. 884. 

(/) L. R. 32 Ch. D. 41. 

(9) Qp- per Jessel, M.R.. in Macfarlane's Claim, L. R. 17 Ch. D. 337 
at p. 341. 



818 THE LAW OF PRINCIPAL AND SUBBTY. 

claims as might have been made in his bankruptcy, 
when alive, by one who was surety for him, or to 
whom he was surety for another. The section does 
not, however, affect the way in which estates of 
deceased persons are to be administered out of Court, 
nor can a person to whom no payment is actually due 
obtain an administration order, even although the 
estate is insufficient to pay what would be assessed as 
the value of contingent liabilities of the estate to him, 
if an administration order were made(/t). A surety 
before payment is in this position. 

{h) Re Hargrcavcs, L. R. 44 Ch. D. 236. 
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ACCEPTANCE 

of offer of guarantee, when it must be express, 91. 

ACCOMMODATION BILL, 

parol evidence not admissible to vary rights of holder, 146. 

sccus as to rights of other parties t?t/«r se, 219. 

deposited as security, amount advanced alone recoverable, 118. 

proof in bankruptcy upon, 118. 
discounted outright, proof in bankruptcy upon, 294, 298, 299, 309. 
discounter of, cannot prove on guarantee to accommodation 

party, 93, 299. 
exchanged. See Bankruptcy. 
See €Uso Accommodation Party. 

ACCOMMODATION PARTY, 

rights of, after notice to holder, 5. 

inter a«, 219. 
is a surety, 7. 

guarantee to, discounter cannot enforce, 93, 299. 
cannot sue party accommodated till bill is due, 176. 
if acceptor, cannot sue indorser before payment, 289. 
if indorser, can sue on dishonour of bill, 289. 
when he can recover costs incurred by him, 186. 
interest of, in holder's securities, 200, note (a*), 
discharged, by holder giving time to principal, 242. 
when time begins to run against, in favour of party accommodated, 
289. 

ACCOUNT, 

balance on current, when guaranteed loan falls due, 121. 

cannot be divided to prejudice of surety, 121. 

guaranteed, where closed and fresh opened, 121. 

surety cannot treat loan and current, as one, 121, 122. 

loan guaranteed placed to current, 122. 

of principal, where evidence against surety, 151. 

when surety entitled to attend taking of, 150, 151. 

paynient in. See Payment ; Appropriation of Payments. 

ACQUIESCENCE 

of surety in omission of creditor to perfect security by notice, 

276,277. 
in variation of principal liability, 100, 116, 117, 261, 380. 
See also Variation. 

ADMINISTRATOR, 

surety for, when liable, 141. 
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ADMINISTRATION 

of principal's estate, surety after payment is entitled to order for, 
188, 189. 
not before payment, 318. 
retainer by surety executor after payment 
into Court in, 189. 
of surety's estate, admission of claim in, how far gives rise to 
contribution, 283. 
giving time after admission of claim in, 252. 
application of rules of bankruptcy, 317, 318. 

ADMISSION 

by principal, when evidence against surety, 151. 

ADVANCEMENT, 

payments by father as surety for son primd facte not, 118. 

ADVANCES, 

guarantee in consideration of further, 21. 

for further, when it attaches, 21, 91. 
revocation of, 77, 78, 79. 
on bills and notes, 117. 
where not given in full, 117, 118. 
secret arrangement as to application of, 158, 160. 
agreement to pay debt to another surety out of, 160, 226. 

AGENT, 

signing memorandum within Statute of Frauds, 56. 
guarantee given to, principal can sue on, 92. 
holding guarantee on behalf of others, 92. 
guarantee for. See Office ; Officer. 

ALTERATION. See Variation. 

AMOUNT. See Guarantee. 

ANNUITY, 

surety for, creditor's proof in bankruptcy of, 297. 

proof by, in bankruptcy of principal, 301 , 305 
variation in terms of redemption of, 249. 

APPRENTICE, 
surety for, 142. 
discharged by master, 142. 
leaving out of fear, 142. 

APPROPRIATION OF PAYMENTS, 120-132. 
no special rule where there is a surety, 120. 
by principal, general rule, 121. 
surety no right to dictate as to, 121. 
to debts incurred during infancy, 128. 
to statute-burred debt, 128. 
to interest, 124, 126. 
who can make, 123. 
where not express, 123. 

by creditor, revocable till communicated, 123. 
application of rule iu Clayton* 8 Case, 124. 
of sums received by creditor unknown to debtor, 124. 
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APPROPRIATION OF V AY ^El^TS -continued, 

of dividends in bankruptcy, 126, 129, 304, 306, 810. 
of proceeds of execntion, 180, 181. 
between several sureties, 181. 

expressly provided for, 131. 
impliedly provided for, 181. 
effect of, on right to contribution, 131. 
as between co-sureties, where not contributory, 131, 132. 
of payments by principal to surety, 289. 
of sums paid by principal after release of one co-surety, 278. 

ASSIGNEE, 

of lease, bound to indemnify assignor, 177. 

of equity, bound to indemnify mortgagor, 177. 

of guarantee, rights of, in bankruptcy of surety, 299. 

ASSIGNMENT, 
of guarantee, 92. 

without notice to suret}% 276. 
proof by assignee, 299. 
of principal debt, without notice to surety,effect of, 276. 
of debtor s proi)erty to surety, when act of bankruptcy, 193. 

when fraudulent preference, 194. 
when valid, 193, 194. 
ASSIGNOR, 

of lease or equity of redemption not a surety, 8. 

AUDITA QUERELA, 

relief under, formerly, 169. 

AWARD, 

against principal, when evidence against surety, 150, 151. 

BAIL, 

in criminal cases, has no right to indemnity, 195. 

except in recognizance estreated for costs, 195, 196. 
piincipal may not deposit amount of penalty to secure, 195. 
in civil actions, promise to indemnify person becoming, 42. 

right of, to recover costs of arresting absconded principal^ 

187. 
discharge of, by giving time, 244. 

when misled by creditor, 264. 
for principal, interest of surety in creditor's judgment against^ 
201. 

BANK NOTES, 

issued by principal, payment in, 119. 

taken on faith of public promise of support to bank, 55, 9;^. 

BANKER, 

guarantee to, form of, 126 note (n), 129. 
taking guarantee, what he must disclose, 155. 
And see Account ; Payment. 

BANKING ACCOUNT, 

intending surety for, nii.st inquire as to state of, 154. 
Ana see Account. 

P.S. Y 
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BANKRUPTCY, 

role against double proof, 188. 

act of, assignment of debtor's property to surety, when, 193. 

petition, surety before pa}'nient cannot present, against co-surety, 

231. 
ari'anffements in, reservation of remedies against sureties inappli- 
cable in, 257. 
proof in, on bills of exchange, 298, 299, 311—315. 

by persons in position analogous to suretyship, 309. 
of creditor, holding money of surety, 174. 

of principal, application as against surety of dividends received 
by creditor, 125. 
where guarantee limited in amount, 89. 
where surety bound for whole debt, with limita- 
tion, 126. 
where bound for part of debt, 126. 
to interest accinied since bankruptcy, 126. 
special proviso dealing with, 129. 
qualification on rule before 49 Geo. III., c. 121, 
129. 
creditor compellable to prove, 174. 
retainer of legacy to bankrupt, by executor being 

surety, 187, 188. 
fraudulent preference of surety, 194. 
surety before payment cannot interfere with creditor 

in, 257. 
surety remains liable notwithstanding, 258. 
position of surety, where trustee disclaims, 259. 
avoiding security given to a surety for an ante- 
cedent composition, 259. 
rights of creditor holding guarantee, 275, 292 — 295. 
for what amount he can prove, 292. 
for what he must allow, 292. 
where he holds security, 275, 293, 294. 
holding several guarantees for different debts, 
294. 
guarantee for previous composition, 
294. 
secured creditor, guarantee holder is not, 293. 

pledgee of bills belonging to 

bankrupt is, 298. 
secus of bills for accommodation 
of bankrupt, 293, 294. 
rights of surety, 800—309. 
history of, 801—305. 
when he can prove, 300, 801. 
cannot prove concurrently with creditor, 300. 
when creditor has provecf, 306. 

has received 205. in the £. .300. 
for annuity, 301. 
for composition, 307. 
holding security, how far entitled to creditor's 

dividends, 306, 307. 
to set-off, 307. 
before payment, 301. 
proof by surety, 300—309. 

none concurrently with creditor, 300. 
paving part of debt, creditor proving for balance, 
305. 
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BAI^KRUYTCY—cmtinued. 

of principal, proof by surety — continued, 

where creditor has coyenanted not to sue principal, 305. 
for interest, debt being payable in ftUuro, 308. 
when surety bound with notice of act of bankruptcy, 808. 
when surety partner with principal and firm also debtor^ 
308, 809. 
of surety, whether terminates guarantee, 89. 

when estate entitled to creditor's securities, 212. 
creditor surrendering right of proof in, effect on co-surety, 

279, 280. 
who can prove in, 299. 

rights of assignee of debt and guarantee, 299. 
proof by creditor, 295—299. 

for what amount he can prove, 295, 296. 
for what he must allow, 296. 
when he has released a co-surety, 279, 280, 296. 
holding security, 296. 
on accommodation bill, 118, 298, 299. 
as indorsee, 299. 
in respect of annuity, 297. 
on contingent claim, 297, 298. 
rights of co-surety, 316. 
wlicn he can prove, 231. 
for what amount he can prove, 310. 
to dividends on creditor's proof, 310. 

may be more beneficial than proof in his own 
name, 310, 311. 
of surety firm, contribution between joint and several estates, 

219. 
of both principal and surety, 294, 295, 300, 301. 
creditor may prove a^inst both estates, 297. 
application of securities held by surety, 294, 295. 
proof by surety estate, 300, 301. 
on cross-acceptances, 312 — 315. 

See also Winding-up ; Administration. 



BILL BROR£R, 

right of, to indemnity, 179. 



BILL OF EXCHANGE, 

surety for payment of, 104, 105, 179. 
to be renewed, 105. 

to be drawn on particular account, 108, 109. 
with name of payee in blank, 274. 
liability for interest, 187. 

accepteid against goods to be forwarded, 142, 148. 
presentment, surety for acceptor liable without, 141. 

indorser not liable without, 141, 142. 
drawer, how far surety for acceptor, 7, 200. 
notice of dishonour, rule unconnected with law of suretyship, 
147. 
surety for acceptor not entitled to, 147. 
as security, when amount advanced only recoverable, 117. 
payment by, 104, 119. 

of, by indorser, in part, 178, 179. 
indorsement by payee to drawer, effect of, 30. 

Y 2 
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BILL OF EXCHANGE— am<WM«i. 

indorsement by indorsee to drawer, 80. 

by stranger when a guarantee to drawer, 31. 
tainted with illegality, 168. 
indorser, how far a surety, 7, 200. 

right to indemnity of, 178, 179. 
paying in part, 178, 179. 
costs incurred by, when recoverable, 186. 
where holder has security for payment, 200. 
time runs against, from dishonour, 289. 
broker depositing under covering guarantee, 179. 
proof on, 298, 299. 

See Bankruptcy. 
dischaige of acceptor, reserving other rights, 254. 
verbal conditions cannot be imported into, 8. 

See Promissory Note ; Surety ; Accommodation Bill ; 
Accommodation Party. 

BILL OP SALE, 

to surety over property of principal invalid, 196. 
creditor accepting, reserving original liability, not giving time, 
244. 
not registering, partial relief of surety, 274. 

BOND, 

as continuing security, 71, 72. 

as security for ascertained debt of larger amount, 128. 

principal failing to sign, 268. 

See Guarantee ; Default ; Statutes of Limitation. 

BROKER, 

for unnamed buyer, right to vendor's lien, 204. 
depositing bills under covering guarantee, 179. 

BUILDING C50NTRACT, 

contractee advancing retention-money, discharge of surety by, 
112, 267. 
not insuring, 274. 
supervision by party not contemplated by surety, 160. 



CASH CREDIT, 
surety for, 159. 

CHARGE, 

on property for debt of another creates suretyship, 8, 9, 67, 210. 
postponed to secure debt of another, indemnity, 210, *^11. 

CLAYTON'S CASE, 

rule in, application of, where debt is guaranteed, 124, 125. 
See Appropriation of Payments. 

COLLECTOR, 

surety for, 101, 102, 103. 

increase of duties, 107, 108. 
evidence of collection, 141. 
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COhLECrOBr-ctnUinued. 
surety for — caiUi7iued. 

whether liable for sums not collected in cash, 141. 
for sums illegally, collected, 103. 
payments by, appropriated to arrears, 121. 

COMPANY, 

manager of, no implied authority to give guarantees, 57. 
holding guarantee, amalgamation of, with auother, 99. 
surety for contract lUlra vires^ 162. 
windmg-up, surety before payment cannot petition for, 182. 

composition by contributory primarily liable, 256. 
set-off by surety in, 807. 

of insolvent, how far rules of bankruptcy apply, 315. 
praof where company is sure^, 315, 316. 
where company principal debtor, 
815, 316. 
of solvent, proof in respect of uncertain liabilities, 317. 
right of creditor in, 317. 
surety in, 317. 
where conipany is surety, 817. 
scheme of ammgement does not affect surety for, 257. 

COMPENSATION, 

creditor getting, for default by act of foreign government, 174. 

COMPOSITION, 

surety for, 17, 18. 

assignment to, by debtor, when valid, 192, 193. 

where subsequent bankruptcy, 19, 259, 294, 307, 

paying one debt in lull, 195. 
secret arraoffomeuts in fraud of, 19, 160, 161, 195. 
giving time by voluntary, 255. 

reservation of rights against surety, 255. 

assent of surety to, 260, 261. 
discharge by voluntary, "as if in bankruptcy," 268. 
by contributory in winding-up, rights agamst others reserved, 

256. 
under Bankruptcy Acts, 256. 

by principal does not discharge surety, 256. 

reservation of rights impossible in, 256, 257. 

COMPROMISE, 

when surety may safely make, 186. 

of disputed claim, promise by way of, whether promisor can be 
surety, 85, 86. 

CONCEALMENT, 

of occurrence of default, 158. 

See Misrepresentation ; Xon-disclosuke. 

CONDITION, 

as to amount of credit, how construed, 90. 
as to obtaining signature of principal, 268. 

co-sureties, 268, 269, 272, 273. 
securities, 267, 273. 
precedent to suing surety, 146, 147, 149, 150. 
indorsed on note, b^, 
verbal, 3, 154. 

Sec Discharge of Surety. 
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CONFLICT OF LAWS, 
foreign guarantees, 63. 
surety for performance of foreign obligations, 63 — 65. 

entitled by foreign law to benefit of set-oflf by principal, 64, 
foreign moratorium, 64. 

embargo, compensation for, 174. 
set-off under foreign law, 136. 

CONSIDERATION, 12—27. 

executed, will not support guarantee, 12. 
fragmentary, or moymg once for all, 12. 
forbearance as, 18 — 20. 

where duration not specified, 15. 

total, 20. 

by acceptance of composition, 17. 
leave to defend. 111. 
surrender of invalid guarantee, 20. 
withdrawal of legal process, 20. 
further credit or advances, 21. 
need not appear now by writing, 22. 
expressed m words of doubtful tense, 23—27. 
construction lU res magis vaJeat quam pereat, 25. 

of ambiguous words, 66 — 68. 
executed on faith of guarantee to be given, 27. 
described in words importing agreement, 21, 27. 
where present agreement is, 22. 
agreement not to prosecute, 163. 
must be pcrformea, 108. 
not necessary for mere ratification of liability, 117, 280. 

CONSOLIDATION, 

of mortgages by creditor, surety*8 interest in, 204. 

against surety for one debt, 208, 209. 

CONSTRUCTION, 

ui res magis valeat quam pereat, 25. 
effect of recitals, 60. 

with reference to surrounding circumstances, 60. 
of release, where other rights are reseiTed, 253. 
See also Guakanteb ; Words. 

CONTINUING SECURITY, 

bonds and promissory notes as, 71, 72. 
promissory note presumed not to be, 72. 
mortgage as, 67. 
warrant of attorney as, 73. 
See also Guarantee. 

CONTRACT. 

surety for price of goods required for performance of, 10 S, 111. 
for works, surety for performance of, 112, 160, 267, 274. 

CONTRIBUTION. 

depends on equity, not contract, 216. 

more limited than right of indemnity, 233, 279, 290 

history of, 222. 

none between sureties in dififerent degree, 217. 

none against surety for co-surety, 220, 221. 

surety for co-surety whether entitled to, 226. 

not affected by dates of suretyships, 220, 221. 
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CO^TmBVTlO^—emiinued, 

between joint and several estates in guarantee by bankrapt firm, 

219. 
enforced by means of secnrities given by co-surety to creditor, 

234. 
in respect of costs incurred, 288. 

payment under subsequent sepurity, 222. 
by aid of stranger, 226. 
without notice to co-sureties, 233. 
without being sued, 238. 
when claim might have been resisted, 239. 
against estate of deceased surety, 229. 
amount recoverable is rateable, 217. 

when one insolvent, 217. 
where new surety taken, 224. 
varied by agreement, 224. 
where one surety became liable at request of the other, 225. 

by fraud of the other, 226. 
between sureties for whole debt in limited amounts, 228. 
distinct parts of one debt, 226. 
different debts, 226. 
groups of sureties, 225, 229. 
where principal has made payment to one, 285. 
given security to one, 235. 
security to one surety must be exhausted in case of all, 236. 
allowance for, '287. 
effect of giving up, 236. 
interest on, recoverable, 18^, 238. 

paid, no separate right of contribution in respect of, 232. 
when right to, arises, 231. 
can be enforced totiea quoties, 282. 

though larger sum may become due, 232. 
how far enforceable before payment, 233. 
quia tiniet, 166, 168. 
whether principal must be insolvent, 223. 
payment by principal in pail;, effect of, 231. 

one surety in satisfaction, 232. 
where one surety is protected by Statute of Limitations, 279, 290, 
291. 
released bv creditor, 232, 266. 

if rights against co-sureties reserved, 
279. 
when time begins to run, 232, 290. 
where time has been given to surety, 222. 

surety has consented to time being given to principal, 238. 
practice in actions for, 223. 

whether principal should be party, 228, 224. 

CONTRIBUTORY, 

when liable after composition by shareholder, 256. 

COSTS, 

of proceeding against principal, when recoverable from surety^ 

188. 
incurred by surety, when recoverable against principal, 186, 187 
201. 
resisting claim on grounds personal to himself, 187, 210. 
of execution against surety, 187. 
of boil arresting absconding principal, 187. 
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COSTS— continued. 

of surety, when chargeable on security held by creditor, 210. 

contribution in respect of, 238. 

when payments by principal applicable to, 289. 
of co-sureties necessary parties to action to set aside security, 287. 

CO-SURETIES. 

liable collaterally or cumulatively, 182 — 184, 140. 

jointly or severally, 140. 
deposit by one as security,. 120. 
payment by one, 120. 
set-oflf by one, 134, 136. 

must be joined in action for rescission, 15S, 237. 
must bring securities and payments into account, 192, 285. 
rescission of security given to one, 287. 
insuring principal's life, 212, 287. 
giving security to creditor, 234. 
proiiiiBe to indemnify may be verbal, 225. 
interested in money to be advanced— disclosure, 160, 226. 
failure to obtain intended, 268, 269. 

required by statute, 272. 
signing for less than intended, 269. 
release of, effect of, 269, 270. 

with reservation of rights against others, 279. 

after liability to contribution has attached, 278. 

appropriation of payments by principal after, 278. 
giving time to, 279. 
payment or acknowledgment by, 289. 

COVENANT, 

by grantee of land, surety for performance of, 204. 
not to sue, release when construed as, 253, 255. 
principal, releases surety, 240, 244. 
unless remedy reserved, 252, 259. 
or surety consents, 260. 

See Specialty ; Guabantre ; Giving Timb ; 
Statutes of Limitation. 

CREDIT, 

guarantee in consideration of, when it attaches, 21, 91. 
giving, to principal, wlien discharges surety, 249, 250. 

CREDITOR, 

mav be shifUnff body, 92. 

rights of, may oe unconditional, 3. 

duties of, to surety depend on notice, 3, 4. 

guarantee ^ven to more than one jointly, rights of holders, 92. 

appropriation by, of payments by debtor, 123. 

rerasal of, to accept performance of contract guaranteed, 142. 

negligence of, how affects surety, 143. 

conniving at default of principal, 144. 

under no dulr of active dih'gence, 173. 

undertaking by, for diligence against principal, 145, 146. 

executor of, retaining legacy to surety against debt, 152. 

cannot impound funds against contingent claims, 152. 

extent of uub^ to disclose, 154. 

when compellable to resort to special fund, 172. 

right of surety to remedies of, 173, 174. 

securities, 196 — 215. 
holding policies on life of debtor, 211, 212. 
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CREDITOR— om^MiM^. 

holding funds of surety, 174. 

oppression by, 175. 

suing for surety's benefit, defence of principal to, 180. 

party to action by surety qtiia timet, 181. 

no rights to securities held by surety, 192. 

secret preference of, 195. 

holding guarantee is not '* secured creditor," 298. 

whether surety is, of bankrupt principal, 195, 800. 

CROWN, 

surety to, provision in Magna Charta for protection of, 171. 
entitled to Crown remedies against principal, 200. 
whether accountable for security lost by negligence, 274. 



DAMAGES, 

recoverable by person holding guarantee on behalf of others, 92. 
on covenant with surety to pay principal debt on day certain, 182. 
in action for refusing to assign judgment, 200. 

DEATH, 

of partner in principal creditor limi, 96. 

debtor firm, 97. 
of principal contracting jointly with surety, 65. 

right of surety for judgment creditor to priority 
on, 200. 
to Crown to priority on, 200. 
of surety, contracting jointly, 65, 88, 204, 229, 264. 
where guarantee not acted on, 86. 
notice of, where guarantee acted on, 86. 
guarantee determinable by special notice on, 87. 
where executor is principal, 87. 
where no power of revocation, 88. 
where provision made for new surety, 74. 
liability of estate to contribution, 229. 

DEFAULT, 

of principal, meaning of, 139. 

none where creditor refuses performance, 142. 
where connived at by creditor, 144. 
mistake in book-keeping, 142. 
where principal has lawful excuse, 142. 
been robbed, 142. 
money lost by clerk, 142. 
notice of, surety has no general right to, 147. 
when, entitled to, 189. 
when omission to give, discharges surety, 147. 
concealment of, 158 
by act of foreign government, application of compensation-money, 

174. 
evidence of, admissions by principal, 150. 

DEL CREDERE AGENT, 

need not contract in writing, 30, 49. 



DEMAND, 

r ; _ 
expressed to Se liable on, 148, 



surety no general rif ht to, before action, 148. 
' tobe r *' 
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DEMAND— am«ni«rf. 

where guarantee is for mortgage debt, 149. 
when times only rans after, 281. 

DETERMINATION OF GUARANTEK See Revocation ; Death 
Bankkuptcy. 

DISABILITY, 

of principal, 2, 162. 

DISCHARGE, 

of bail, by giving time, 244. 

of surety, costs of setting-up, not recoverable against principal, 187. 
by dealing affecting principal liability, 100 — 117. 

See Yakiation. 
for bill or note, when by non-presentment, 141, 142. 

not for failure to give notice of dis- 
honour, 147. 
for contractor, by advance of retention money, J 12, 267. 

by failure to insure, 274. 
for officer or servant, by change in duties of officer, 
102, 103, 
by variation in salary, 103. 
in teAure, 112. 
for premiums on policy, by releasing debt secured, 249. 
for price of ^oods, by secret addition to it, 111. 
by substitution of new surety, 224. 
found as condition of leave to defend, 111. 
not by loss of right of recourse unless due to creditor, 

262. 
not by principal debt becoming statute-barred, 262. 
partial, by creditor causing actual damage, 273. 
not by innocent acceptance of fraudulent preference, 262. 
by connivance at default of principal, 144. 
not by mere delay, 243. 

unless diligence stipulated for, 145, 146. 
by giving time. See Giving Time. 
by omission to obtain execution of bond by principal, 
268. 
to give notice of default, when, 147, 148. 
to iMjrform part of principal contract, 267. 

stipulated act, 274. 
to obtain co-surety in form contemplated, 
268, 269, 272, 278. 
statutoi-y number of sureties, 

when, 272. 
security contemplated, 267, 273. 
by negligence, when and how far, 143, 144, 274. 275. 

whether where the Grown is creditor, 274. 
for non-disclosure, 155. 
by releasing principal, 254, 267. 

securities, 267—271, 273, 276. 
co-surety, 266—269, 272, 278, 277, 280. 
by distraining on property comprised in security, 275. 
not by making further advance on security, 275. 
not by sale in due course of part of security, 277, 
not by taking out balance of debt paid into Court by 

princiijal, 255. 
bound jointly, by death, 264. 
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DISCLOSURE, 

how far duty of creditor, 10, 165. 

of misconduct during guarantee, what sufficiently express, 1 57. 

See MiSREPRESSNTATION ; NON -DISCLOSURE. 

DISCUSSION, 

of principal, right of surety to, in civi] law, 167. 

DISTRESS, 

owner of goods liable to, for another's rent, not a surety, 7. 

entitled to indemnity, 
177. 
creditor having right of, surety not entitled to it, 200. 
by creditor on goods assigned as security, 275. 

DIVIDENDS. See Appropriation of Payments ; Bankruptcy. 

DIVISION, 

surety's right to benefit of, in civil law, 167. 

DOWER, 

wife releasing right to, not a snrety, 9. 
widow releasing may be a surety, 9. 

DURATION, 

of suretyship. See Revocation ; Guarantee. 



EMBEZZLEMENT, 

surety against, may make prosecution a condition precedent, 159. 

EVIDENCE, 

parol, admissible to identify subject-matter, 54. 
to shew debtor is surety, 3. 
not to explain promise, 53. 
nor to introduce conditions, 8, 154. 
of consideration, 22, 23, 53—55, 
where writing has been altered, 55. 
to shew rights inter se of sureties, 218, 219, 225. ' 

as to surety's consent to dealing with principal, 191, 261. 
inadmissible to shew reservation of rights in release, &c., 260. 
against surety, of collection of taxes by guaranteed collector, 141. 
of request for forbearance, 17. 
by entries by principal against interest, 151. 
between co-sureties, of co- suretyship, receipt of creditor, 219. 

EXECUTION, 

on judgment for several debts, appropiation of proceeds, 131. 
against surety, surety has no right to be recouped costs of, 187. 
stay of, amouuting to giving time, 244. 

on judgment by consent when not giving time, 247, 248. 
withdrawal of, whether release of surety, 254. 

EXECUTOR, 

promise personally to pay debt of testator, 52. 
of creditor, right of, to retain legacy to surety, 152, 282. 
of surety, right to retain legacy to principal, 187, 188. 
when principal bankrupt, 188. 
impounding funds to meet contingent claims, 152. 
retainer by, only against creditors of equal degree, 190. 
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EXONERATION, 

by surety of property wrongfully pledged by principal, 203, 211. 
of interests coarged for debt of another, 210. 
of separate estate charged for husband's debt, 9. 

EXPIRATION, 

of guarantee, creditor may close account and open fresh, 121. 
See Guarantee— Limited in Time ; Revocation ; Dkath ; 
Bankruptcy. 

EXTENT, 

of lands not primarily liable, when controlled by Court, 169. 



FIRM, 

changes in, effect on guarantee to or for, 93 — 99. 
See Parties ; Partners. 

FORBEARANCE. See Consideration. 

FORECLOSURE, 

action for, surety should be party to, 213. 

FRAUD. 

by creditor on principal, effect of, 158. 

of principal, surety prejudiced by, not discharged, 268. 

release of surety obtained by, 263. 
secret arrangement between creditor and principal, when, 111, 

158, 159. 
on composition, secret arrangements amounting to, 160, 161. 
See Non-disclosure ; Secret Arrangement. 

FRAUDULENT PREFERENCE, 

by principal, effect on surety, 120, 262, 263. 

by assignment to surety, 194 — 196. 

whether surety a creditor within definition of, 194, 195. 

innocent acceptance of, not giving time, 120, 262, 263. 

GIVING TIME, 

release of surety by, 240 et sqq, 

basis of iTde, 240. 

history of doctrine in Common Law Courts, 241. 

actual damage not material, 241. 

surety having agreed not to set creditor in motion, 241, 243. 

extends to sureties contracting as principals, 242. 

applies to sureties who were originally principals, 242. 

mere delay is not, 243. 

does not apply to indemnities, not being guarantees, 243. 

forms of, 244. 

must be a binding a^ement to forbear, 244, 246. 

where surety's position altered on faith of expectation of, 263. 

by stay of execution, 244. 

by taking payment by instalments, 244, 248. 

application of rule to bail, 244. 

by accepting intei-est before it is due, 245 

taking t)ond for simple contract liability, application of role to, 245. 

by accepting second securit)[ with later date, 244, 245. 

unless collateral to original, 244, 245. 
assignment of mortgage, with new covenant to pay at future day, 
245. 
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GIVING TIUE-Hfcmiinued, 

conditional promise by creditor, 247. 
dnring negotiations for composition, 247. 
where no consideration for promise, 247. 
most amount to actual postponement, 247. 
Ktay of execution, when not, 244, 247, 248. 
in respect of one of several debts, 248. 
where conditional on punctual payment on account, 248. 
under continuing guarantee, 249. 
allowance of usual trade credit is not, 249. 
giving credit usual between the parties, 250. 
taking out balance of debt paid into Court by principal, 255. 
expiring before surety liable, 250. 
renewal of bank advances, 250. 
undertaking to allow overdraft, 246. 
where credit might originally have been granted, 250. 
after surety has become a principal under a fresh agreement, 251» 
agreement with strangers for, does not discharge, 251. 
unless where part of scheme of composition, 251. 
where surety has paid in part, 251. 
after judgment against surety, 252. 

after admission of claim in administration of surety's estate, 252. 
reservation of rights against surety, 252, 259. 
under composition, not in bankruptcy, 255. 
consent of surety, effect of, 261. 

consenting surety's right of contribution, how affected, 238. 
ratification of liability by surety after, 261. 
where authorised, 261, 262. 
to principal under disability, 264. 
to co-surety, 222, 279. 
procured bv fraud, 263. 
surety misled by creditor, 264. 

GOODS, 

surety for price of, when liable for payment of bills of exchange,. 
104. 
of certain quality, 108, 109. 
for certain purpose, 108, 109, 111. 
whether he can plead breach of warranty, 135» 
secret inflation of price. 111. 
not supplied in time. 111. 

GUARANTEE, 

construction of, not more strict than of other contracts, 59. 

enforceable by trustees, 92. 

assignment of, with debt, 92. 

assignee of, proof in bankruptcy by, 293. 

by letter of credit, 92. 

for benefit of shifting class, 92, 100. 

only covers transactions between named principals, 93. 

who can take advantage of, 93. 

construction of, where limited by recital, 90. 

retrospective or prospective, 65 — 68. 

where words of doubtful tense, 66. 
when extends to future debt, though existing debt recited, 65. 

past debt, though future debts recited, 65. 
when extends to past debt, future credit being consideration^ 

66—68. 
specific or continuing, 68—73 
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GUARANTEE— «w^mi««i. 

continuiiig, examples of, 69. 

specific, examples oC 71. 

may be contiuuing though amount is limited, 71. 

continaing, may be limited or unlimited in time, 73. 

limited in time, 73 et sqq. 

expires ipso facto, 73. 

determined by death, liability maturing after, 77. 

revocation of, 77, 85. 

change of parties before expiration of, 98. 
limited in amount, bankruptcy of principal, 89. 

two forms of, 89. 

covering part onlv of debt, 89. 

for less than whole of floating balance, 126, 127. 

covering every part of debt, 89. 

for ascertained debt of larger amount, 127. 

when more than one, whether cumulative or collateral, 
182—134. 

whether joint or several, 140. 

together covering whole debt, 132, 138. 

may be continuing, 89, 90. 

good though more incurred, 90, 105, 106. ^ 

contribution between co-sureties liable for whole under, 228. 
parties to, change of, 93. 

principal must receive benefit contemplated, 110, 111. 
amount recoverable, 117 — 138. 
expiration o^ closing account on, 121. 
for bank advances, 126 note (n), 129. 
for running account, 126. 

when the liability becomes enforceable, 139—162. 
for price of goods, breach of warranty, whether pleadable, 135. 
for payment out of particular fund, 150. 
broker depositing bill under covering, 179. 
stamps on, 57, 58. 

See SuRBiT. 

OUARANTOR. iSte Surkty. 



HIRE-PURCHASE, 

surety for instalments under agreement for, 105. 



I.O.U. 

suretyship by, 4. Sec Promissory Note. 

ILLEGALITY, 162—164. 

in collection of rates and taxes under guarantee, 103. 

mone^ paid under guarantee affected by, 164, 195. 

affecting guarantee for valid debt, 162. 

where debt void for, cannot be recovered under guarantee, 162. 

affecting indorsement of bill of exchange, 163. 

distinct from undue pressure, 164. 

INDEMNITY. 

not same as reimbursement, 8. 

may be within Statute of Frauds, 41. 
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INDEMNITY— <»7i/mi«<jrf. 

difference between guarantee and, 49, 50. 

to surety, >vhether within Statute of Frauds, 42. 

surety for performance of contract of, 109. 

fund for, when creditor compellable to resort to, 172. 

right of surety to, 175—196. 

prospective, 166, 180, 184. 

not against contingent liabilities, 181. 

parties to action for, 168, 181. 

on failure of principal to pay on agreed day, 182. 

obligation of surety recovering under, 182. 

excluded by terms or nature of debt guaranteed, 183. 
given by stranger to surety, when enforceable, 184. 

to principal, not available to surety, 177, 178. 
by action for money paid, 176. 

unless there is express provision, 176. 
where principal under disability, 176. 
in cases analogous to suretyship, 177. 
to transferor of shares by transferee, 177. 
to lessor by assignee of lease, 177. 
where property lawfully seized for debt of another, 177. 
to indorser of bill of exchange, 178. 
surety can only recover what he has paid, 213. 
surety riving note in payment of principal debt, 182. 

handing over property in satisfaction, 188. 
none, where surety pays without liability, 185, 186. 
surety consenting to release of principal, 191. 

holding securities, 192. 
surety for composition, receiving counter-security, 193. 
assignment of debtor's property to surety, 198, 194. 
where surety secretly prefers a creditor, 1 95. 
bail in criminal cases have no right to, 195. 
seeu8 surety in bond for costs on certiorari^ 196. 
right to, of surety against surety in prior degree, 219. 

of surety for co-surety, 226. 
promise of, to co-surety. Statute of Frauds not applicable to, 225. 
right to, of stranger assisting sui-ety, 226. 
contracts of, doctrine as to giving time not applicable to, 243. 
interest, 184, 185. 
in respect of costs incurred by surety, 187. 

INFANT, 

guarantee for debt of, 2. 

not within Statute of Frauds, 34. 

INSTALMENTS, 

guarantee for payment of, how put an end to, 105. 
See Composition. 
dividend in bankruptcy on whole debt, how appro- 
priated, 126. 
giving time by agreeing to take. 244, 248. 

INSURANCE, 

contrasted with suretyship, 9. 

rules as to disclosure not applicable to suretyship, 154. 
surety for payment of premiums on, rights of, 204, 249. 
of works in construction, surety stipulating for, 274. 
See Policy ; SECUKiTras. 
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INTEREST, 

on principal in excess of amount guaranteed, 90. 

appropriation of payments to, 124, 126. 

accrued after bauKruptcy, when dividends may be appropriated to 

126. 
liability of surety for, 137. 
when principal statute-barred, 188, 282. 
on sums paid by surety, 184, 185. 
principal canyiug high, duty of surety, 185. 
surety for, may redeem mortgage, 212. 
no separate contribution in respect of payment for, 232. 
on contribution, 238. 

on debt payable at future day, when surety can prove for, 808. 
fund of bankrupt principal producing, rights of surety, 808. 
paid to creditor after bankruptcy of principal, 308. 
acceptance of, before due, giving time by, 245. 
entries against, by deceased principal, admissible evidence, 151. 



JOINT CONTRACT, 

by principal and surety, survival of liability, 65, 191. 

death of surety bound by, 88, 89, 264. 

construction of ^arantee as, 140. 

surety by, may insist that principal be sued with him, 140. 

liability of estate of deceased surety by, 229, 231. 

discharge of co-surety bound by, 273. 

JOINT HOLDERS, 

of guarantee, several damage when recoverable by, 92. 

JOINT STOCK COMPANIES ARRANGEMENT ACT, 1870. 
scheme under, does not affect surety for company, 257. 

JUDGMENT, 

debt, liability of surety for interest on, 137, 138. 
against principal not binding on surety, 150, 151. 
unless express stipulation, 151. 
surety *s interest in, 199, 200. 
creditor refusing to assign to surety, damages, 200. 
against bail for principal, surety's interest in, 201. 
against surety, how far gives rise to right of contribution, 233. 
giving time after, 252. 

JUSTICES, 

order of, affecting surety to overseers, 100. 



LEASE, 

assignor of, not surety, 8. 

indemnity to, 177. 

not indemnified prospectively, 181. 
winding-up of company assignee of, 316. 

LEAVE TO DEFEND, 

sureties found as condition of, how discharged, 111. 

LEGACY, 

to surety by ci-editor, retainer of, 152, 282. 
to principal by surety, retainer of, 187, 188. 
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LETTER OF CREDIT, 
guarantee by, 92. 
goods not forwarded against acceptances under, 142, 143. 

LIABILITY, 

attachment of, when only on notice, 91. 

See GCJARANTEE. 

LIEN. 

on guaranteed receiver's share in estate, sui-ety's right to, 204. 
of company on shares, available to surety for shareholder, 206. 
vendor s, available to surety for price, 204. 

broker personally liable, 204. 

LIQUIDATOR, 

surety for, entitled to attend at taking of accounts, 151, 152. 

LUNATIC, 

bond for committee of, 138, 147. 



MAGNA CHARTA, 

protection of Crown sureties by, 171. 

MARSHALLING, 

securities in favour of surety, 204, 205. 

against surety for benefit of second mortgagee, 209. 

MISCONDUCT. See Revocation ; Non-disclosurb. 

MISREPRESENTATION, 153—161. 
unintentional, 154. 
by silence, 164, 155. 

Su Non-disclosure. 
not relating to actual cause of loss, 153. 
as to prosecution, 153. 
as to persons sharing risk, 158. 
of another's solvency, guarantee amounting to, 50. 
by recital, 159, 160. 

MORTGAGE, 

suretyship by, 8. 

priority of surety to later incumbrances, 206. 

where mortgage given by co-surety, 284. 
to further advances by creditor, 207, 218. 
consolidation, whether available to creditor against surety^ 
208, 209. 
whether surety can take advantage of, against 
principal, 204. 
marshalling in favour of surety, 204. 

second mortgagee, 209. 
tacking, effect of, on surety, 208. 
costs of suretv defending his interest in, 210. 
debt, surety for, whether liable without demand, 149. 

whether he can have prospective indemnity, 188. 
has no right over against assignee of equity, 177. 
effect of rale of part of security, 277. 
in separate bond, when claim against barred, 282. 
in same deed, when claim against, barred, 282. 
for interest only, may redeem, 212. 

P.S. Z 
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liOKTOAQtE—tontinued. 

by surety, co-sarety joining in, 234. 

effect of payment by principal on time ranning, 287. 

acknowledgment by principal on time mnning 
for, 287. 
redeemable at later date than original liability, giving time by 
taking, 245. 

MORTGAGEE, 

postponing security, implied right to be indemnified by mortgagor, 
176. 
See MoRTOAOE. 

MORTGAGOR, 

assigning equity not surety, 8. 

surety for, no indemnity against assignee of equity, 177. 
See MoRTOAOB. 



NEGLIGENCE, 

of creditor, effect of, on surety, 148, 144. 

in supervising officer according to statute, 144. 
in dealing with a security, partial relief of sorety, 
274, 275. 

NON-DISCLOSURE, 

insurance rules as to, not applicable to suretyship, 154. 

when equivalent to misrepresentation, 155. 

of change of circumstances, 158. 

of state of accounts, 154. 

of bad credit of principal, 155. 

of previous defaults, 156. 

of facts not to be expected to exist, 155 — 161. 

of existing indebtedness, when necessary, 156. 

of previous misconduct, in guarantees for conduct, 156. 

of secret arrangements, 158, 159, 160. 

NOTICE, 

rights of surety against creditor depend on, 4. 

tmit debtor is surety, when it may be given, 4, 5. 

of bill being for accommodation, 5. 

of principal becoming surety, 6. 

of acceptance of guarantee, when required, 91. 

of revocation, what is sufficient, 83. 

to principal by surety, before defending, 186. 

of equitable assignment, creditor not giving, 274. 

of default. See Default. 

of dishonour. ^Slse Bill of Exchange. 

NOVATION, 

substitution of new principal reserving rights against surety, 25S. 

0BLIGEE» 

for benefit of third person, 92. 
See Creditor ; Damages. 

OFFER, 

of guarantee, by public statement, 55, 93. 
by letter of credit, 92. 
when notice of acceptance required, 91. 
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OFFICE, 

change in duties of, 102, 106 — 108. 
variation in tenure of, 108, 112. 

OFFICER, 

surety for, 61. 

single surety for, statute requiring two, 272. 

bond for, duration of, 62. 

appointed for time certain, 76. 

enect of re-appointment, 76. 

holding contmuinff ofiBce, 76. 

covers costs payable by officer, 188. 

change in position of, 102, 106 — 108, 112. 

only extends to duties of office, 108. 

where reduction in salary and duties, may not discharge, 
103. 

when preyious misconduct must be disclosed, 156. 

continuing employment after defalcation, 168. 

permitting to incur other liabilities, 106, 107. 

See CoLLECTOB ; Ovsrsber ; Adminmtratoa ; 
Rbceiybr ; Lunatic. 

•OPPEESSION, 

surety paying under circumstances of, 175. 

•OVERSEERS, 
bond to, 100. 



PARTIES, 

joinder where contract joint, 140. 
to action for rescission, 158. 

foreclosure, sureties should be, 213. 
where surety relies on set-off by principal or co-surety, 184, 185. 
to principal contract, change o( when guarantee continues not- 
withstanding, 94, 99. 
amaleimation of companies, effect of, 99. 
See Pbacticb. 

PARTOER^ 

no implied authority to give g[uarantee, 57. 

suing on guarantee given to him on behalf of firm, 92. 

when guarantee not affected by change in, 93. 

principal debtor taking, 95. 

of principal, interest of surety in securities given by, 208. 

surety for, to co-partner, 102. 

guaranteeing debt to firm, not within Statute of Frauds, 41. 

guarantee by firm, contribution between joint and several estates 

219. 
proof when principal and surety are partners and both baolcmpt 

808, 809. 
liability of retired, not within Statute of Frauds, 80. 

new, not within Statute of Frauds, 87. 
retired, discharged by time given to continuing, 248. 

PAYMENT, 

by principal, 118. 

by bill of exchange, 119. 

in bank notes, 119. 

appropriation of, surety cannot dictate, 120. 

z 2 
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TAYKEST—oofUinued, 

where fraudulent oreference of creditor, 120, 262, 263. 

to oreditor, whetner can be fraudulent preference of surety,. 

194, 195. 
by way of dividends in bankruptcy, 125. 
appropriation of, as between several sureties, 131. 
effect of, on contribution between co-sureties, 231. 
to one co-surety in ftill, effect of, 236. 
in account, to collector, 141. 
by surety, when it relieves cc-surety, 182 — 134. 

without liability, 185. 

without beinff sued, 186. 
surety's right to controfcreditor's remedies only arises on, 170. 
proof not equivalent to, 170. 

out of particular fund, where surety only liable for, 150. 
See AooouNT ; Appropriation op Payments. 

PLEDOE, 

suretyship by, 8. 

wrongful, by principal, position of surety as to, 203. 

of stranger's property, exoneration by surety for pledgor, 211. 

of bill of exchange, acceptor bankrupt, proof by depositee, 299. 

POLICY, 

creditor holding lansed, on life of bankrupt principal, 275. 
on life ofprincipal held by creditor, when surety interested in, 211.. 
surety effecting, on life of principal, 212, 287, 238. 
held by surety, when co-surety has interest in, 287. 
on life of principal, surety acquiring from creditor, 237. 
surety for payment of premiums, dischaige of debt secured by 
policy, 249. 

PRACTICE, 

parties to action to set aside security given to surety, 237. 

for foreclosure, surety should be, 213. 
costs ofinnocent sureties in action for restitution of securities, 237. 
in adjusting contribution, 222, 223. 
creditor taking out balance of debt paid into Court by principal,. 

255. 
Order XIY., surety bond as condition of leave to defend under. 111. 

PRINCIPAL, 

debtor, there must always be a, 1. 
under disability, 2, 176, 264. 
may become surety, 6. 
default by, necessary, 140. 

effect on guarantee for good conduct, 81. 
change in, 93 et eqq, 

/See Parties; Partners. 
incurring other liabilities to creditor, how affects guarantee, 106. 
must receive stipulated benefit, 110. 
payment by, 118. 

power of, to appropriate payments, 123. 
bankruptcy of, application of dividends, 125. 
entitled to set-off, position of surety, 184. 
cross-debt owed to, position of surety, 184. 
admission by, does not bind surety, 150. 
judgment against, does not bind surety, 150. 
books of deceased, evidence against surety, 151. 
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PRINCIPAL— confinwed. 
fraud by creditor on, 158. 
on creditor by, 268. 
prosecntiou.of, surely may stipulate for, 150. 
guarantees to prevent prosecution of, 168. 
right of surety to indemnity by, 175 — 196. 

And see Indbmnity. 
where surety bound without privity of, 177. 
indemnity to, not available to surety, 177, 178. 
with set-off against surety, sued by creditor for surety's benefit, 180. 
liable for interest on sums paid by surety, 184, 185. 

costs incurred by surety, 186, 187. 
not liable for costs of surety setting up discharge, 187. 
retainer by executor of surety out of legacy to, 187, 188. 
jointly bound with surety, surety's remedy on death of, 190. 
released with consent of surety, position of surety, 191. 
deposit of goods of, with surety for composition, 198. 
wrongful pledge of stranger's property by, liability of surety, 211, 
policies on life of, surety's interest in, 211, 212. 
excluding surety from security given to creditor, 215. 
giving security to one co-surety cannot restrict benefit to that one, 

236. 
pdying one co-surety in full, 286. 

should be made party to action for contribution by surety, 224. 
failing to sign bond, 268. 

may be liable to surety after time run against creditor, 289. 
release of. See Release. 

PRINCIPAL LIABILITY, 
what covered, 100 et sqq, 
transaction out of which it springs, 108. 
variation in character of, 104. 

extent of, 104. 
what terms of material to surety, 62. 
surety compromising claim in respect of, 186. 
carrying high interest, duty of surety, 185. 

PRIORITY, 

of surety for debt to the Crown, 200. 
for judgment debt, 200. 

over later incumbrances on creditor's security, 206. 
over claim in respect of further advances, 207, 234. 
after part payment, 218. 

<See Mortgage ; Securities. 

PRIVITY, 

how far necessary between principal and surety, 11, 177 — 170. 
between co-sureties, not necesaaiy^for contribution, 216. 

PROCESS, 

withdrawal of, consideration for guarantee, 20. 

PROMISSORY NOTE, 

suretyship by, 3. 

when it must be stamped as guaitmtee, 58. 

presumed not to be continuing security, 72. 

as security, only amount advanced recoverable, 117. 

for proportion of advances never made in full^ 118» 
for ascertained debt of larger amount, 128. 
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PROMISSORY NOTE— caiUin««i. 

not presented, liability of surety, 141, 142. 
release of one joint maker, effect of, 255. 
See Bill of Exohanob. 

PROSECUTION, 

of principal, may be term in guarantee, 150. 
guarantee given to stifle, 162, 163. 
guarantees obtained under threat of, 168. 



qUIA TIMET, 

actions for contribution or indemnity, 166. 

how far admissible, 238. 



RATES, 

surety for collector of, illegal collection, 103. 

RATIFICATION, 

of liability, by surety entitled to relief 100, 280. 
See Acquiescence ; Yariation. 

RECEIYER, 

bond for, 138, 204. 

appointment of, how affects right of retainer, 189. 

of estate, recoupment of surety from, how secured, 204. 

RECITALS, 

limitations introduced by, 60, 74, 90. 
misrepresentation by, 159, 160. 

RECOGNIZANCE, 

purchaser of lands liable under, how relieved, 169. 
See Bail. 

RELEASE, 

of surety procured by fraud of debtor, 263. 

how far it relieves cosureties, 269, 272, 277, 278, 279. 
effect of, on right of contribution of others, 282, note (a).. 
after payment by another, 278. 
where principal bound jointly with, 253, note (o). 
of principal releases surety, 254. 

reserving rights against surety, 258. 
consent of surety, effect of^ 191, 260. 
words of, when construed as covenant not to sue, 253, 555. 

RENT, 

indemnity to owner of property distrained for, 177. 
surety for, extinguished by non-payment, 282, 283. 

REPLEYIN bond; 
surety in, 104. 

REQUEST, 

for forbearance, evidence of, 17. 

RESCISSION, 

parties to action by surety for, 158. 
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RESERVATION, 

of rights against snrety by creditor giving time, 252. 
how it operates, 252. 
oral evidence of, inadmissible, 191, 260. 
incomi>atible with actual release, 258. 
construction of deed with, 253, 255. 
in composition deed, 255. 

inapplicable in schemes under Bankruptcy Acts, 256, 257. 
form of, 259. 

RETAINER, 

by executor, only against creditors of equal degree, 190. 
of legacy from creditor to surety, 152, 282. 
from surety to principal, 187. 
where bankruptcy intei-venes, 188. 
by surety as executor of principal, 189. 

before payment, 189. 

of sums payable on a day past, 189. 

for payments after administration 

order, 189. 
where proceeds of estate have been 

paid into Court, 189. 
after appointment of receiver, 189. 
REVOCATION, 

of guarantee, 77—88. 

explanation of the phrase, 80. 

not under seal, 77. 

under seal, rule at law, 78. 

rule in equity, 79. 

where consideration moves once for all, 80, 81. 

for miscouduct of principal, 81. 

where principal contract is determinable, 81. 

may be limited by express stipulation, 85. 

where guarantee limited in time, 85. 

whether bankruptcy of guarantor is, 89. 

by death of surety. See Death. 

notice of, what is sufiScient, 83. 

express stipulation as to notice, 84. 

of security, given by principal to surety, 194. 



aCIRS FACIAS, 

ancient form of relief under, 168. 

SECRET ARRANGEMENT, 

as to application of advances guaranteed, 158, 159. 
between creditor and principal, 160. 

for preference by bankrupt or compounding debtor, surety for, 162. 
of particular creditor becoming surety, 195. 

SECURITIES, 

held by creditor, right of surety to, on payment, 196 et sqq. 
even though ignorant of them, 196. 
or taken since guarantee, 196. 
where extinguished, ip»o facto, by payment, 198, 

199. 
effect of Mercantile Law Amendment Act, 1856. . 

198. 
interest in, of indorser of bill, 200. 
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SECUEITIES— «m<wMt<j</. 

held by creditor, interest in, of surety coDtracting as principal, 201. 
landlord's right of distress is not, 200. 
instances of, to which surety entitled, 200, 204, 

206. 
originally given as between other parties, 197. 
for distinct debt, 209. 

when creditor compellable to resort to, 172. 
given by stranger, 201. 

by other sureties, 202. 
by partner of principal, 203. 
in fraud of others, 203, 211. 
surety paid by stranger, 197. 
marshalling in favour of surety, 204, 205. 
covering two debts, 206. 
when rateably apportioned, 206. 
further advances on, 206, 207, 208. 
subsequent incumbrances, 206, 207. 
consolidation against surety, 209. 
surety's costs of defending, 210. 
surety no right to more than indemnity out of, 
213. 
not entitled to, before jmyment, 212. 
part payment by surety, lien, 213. 
abandonment of, by surety to principal, 218. 
to creditor, 214. 
whether surety taking counter security waives, 

214. 
given on terms excluding surety's interest, 215. 
cannot be released, without consent of surety, 

213. 
where lost by fault of creditor, 266. 
retention money, provided for by contract, 267. 
charge on book debts, 267. 
not taken according to stipulation, 267. 
surety's liability conditional on, 269, 270, 272. 
release of, existing at date of bond or guarantee, 270—272. 
negligence of creditor touching, 274. 
creditor dealing with independent, effect on surety, 270, 271. 

chargeable for omission to realize, 274, 275. 
destroyed by creditor distraining, 875. 
loss o^ not caused by act or omission of creditor, 276. 
valuation or surrender of, in bankruptcy, 276. 
reversionary, realization of, 275. 
assignment of, with debt and guarantee, 276, 
sale of part of, in due course of management, 277. 
creditor holding, proof by, in surety's bankrujjtcy, 296. 
bills transferred to creditor by bankrupt principal, 293. 
applicable to exonerate property charged oy surety, 210, 211. 
cnarge-holder joining in, redemption by, 210. 
deposited by surety, debt statute-barred, 282, 
proceeds of surety's, in hands of bankrupt creditor, 137. 
given by co-sureties, right of surety to, 203, 234. 
creditor must not waste, 235. 
adjustment of burden between, 210, 211. 
contribution in respect of payment under, 
210, 222. 
held by surety, creditor has no right to, 192. 
unless double bankruptcy, 294, 295. 
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SBCURITIES-^cm^ini^. 

held by snrety, interest of co-sureties in, 192, 235, 286. 

when voidable, 198, 194. 

irrevocable, unless fraudulent preference, 194. 

biU of sale, as, invalid, 196. 

co-surety entitled to have ezbausted, 236. 

allowance for, in action for contribution, 237. 

where principal and surety both bankrupt, 294, 295. 
surety holding, how far entitled to crecutor's dividends in bauk- 
mptey of principal, 306, 806. 

SEPARATE ESTATE, 

wife charging for debt of husband, when surety, 9. 

otherwise guaranteed, 182, 203. 

SERVANT, 

guarantee for. See Office ; Offioer. 

SET-OFF, 

by principal against surety, available against creditor suing for 
surety, 180. 
i^B;ainst creditor, when available to surety, 134. 
mble jointly with surety, 186. 
principal insisting on, to protect surety, 136. 
by surety against creditor to protect principal, 137. 

against principal otherwise his creditor, 190. 
in bankruptcy of principal, 307. 
by co-surety, when available to surety, 184, 185. 
available to surety by foreign law, 186. 

trani^eror of, not surety for calls, 7. 

right of, to indemnity, 177. 
See Company. 

SPECIALTY, 

surety for debt by, not specialty creditor before payment, 190. 
sure^ jointly bound by, not specialty creditor of deceased 

principal, 191. 
creditor's remedy on, kept alive for surety, 198, 199. 
See Securities. 

HSTAMP, 

on guarantee, 57. 

for price of goods, 57. 

written on same paper as principal agreement, 58. 
on promissory note by surety, 58. 

OTATUTE, 

effecting change in company holding guarantee, 99. 
altering principal liability, 102, 105. 
chanj^g duties of office, 102, 107. 
reqmring supervision of public officer, 144. 

sale of lands of principal, 145. 

two sureties, 272. 

STATUTE OF FRAUDS, 28—58. 
guarantee given abroad, 28. 
only takes away remedy by action, 28, 29. 

bearing ef decisions before Mercantile Law Amendment Act, 1856. . . 
29. 
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STATUTE OF FRAUDS— amiinw«rf. 

cases analogous to saretyship not within, 30. 
liability of new partner not within, 87. 
where judgment to stand as security for debt of another, 80. 
stranger backing bill as surety to diawer within, 30. 
only collateral promise within, 31. 
applies to guarantees of future debts, 31. 
only applicable where another to remain also liable, 81 — 88. 
promise to pay irrespective of another's liability, not within, 34». 
a sum not shown to be another's debt, 39. 
in settlement of disputed claim, not within, 85. 
compromise of claim on promisor and another, 36, 50. 
promise to pay for goods supplied to infant not within, 84. 
only applies where principal remains liable after promise, 36. 
promises by way of novation not within, 37. 
agreement to purchase a debt, not within, 38. 
promise in consideration of release of debtor within, 88. 
where creditor promises promisor not to sue debtor, 38. 
where general arrangement with creditors, 38. 
promise to pay debt of deceased person, 40. 
sum to be paid must be owed to promisee, 40. 
p&rtner guaranteeing debt owed to firm, 41. 
guarantee for debt assigned by guarantor not within, 40. 
promise to procure a given act not within, 40. 
contract to procure a guarantee, not within, 43. 
contract to give a guarantee is within, 43. 
indemnities when within, 41. 
promise to indemnify surety, 41, 42. 
co-surety, 226. 
promise by person independently interested in transaction, 49., 

already liable, not within, 43. 
promise to pay out of particular fund, 44. 

if lien relinquished not within, 44 — 48. 
limitations of this rule, 47, 48. 
promise by person interested to pay off charge on property, 47. 
promise in consideration of non-assertion of lien, 48. 
del credere agent, undertaking of, not within, 80, 49. 
promise to accept bill on account of another, 50. 
pleading, 51. 
the note or memorandum, 51 — ^58. 

answer in chancery, 51. 

need not now state consideration, 51. 

made after action, 51. 

must specify principal debt, if future, 54. 

must shew to whom guarantee is given, 54. 

parol evidence of, condition of when signed, 55. 

error corrected in, after execution, 55. 

may be in several documents, 55. 

need not be contract itself, 56. 

signature of, 56. 

signed by agent, when sufficient, 56, 57. 

recital in wUl is sufficient, 56. 

STATUTES OF LIMITATIONS, 

as to claims against a surety, 281, 289. i 

when time begins to run, 281. 
on guarantee in consideration of forbearance, 281. 
when principal must be sued first, 281, 282. 
where surety liable only on demand, 281. 
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STATUTES OF UiilTATlONS—coiUinued, 
as to cUiims against a surety — continued. 

on bond, where successive breaches, 281. 

where accounts not settled, 282. 
retainer of legacy to surety against debt barred by, 282. 
liability of surety, when principal debt barred by, 262, 282. 

when co-surety protected by, 278. 
surety for rent extinguished by non-payment, 288. 

mortgage debt, when protected by, 282, 286. 
acknowledgment by principal where sure^ by simple contract, 

283, 284. 
payment by principal where suretr by simple contract, 288, 284. 
acknowledgment by principal where surety by specialty, 285, 

286. 
payment by principal where surety by specialt}', 286, 287. 
acknowledgment, breach sounding in damages, 287, 288. 
payment by one of several liable for same debt, 287. 
acknowledgment by principal where surety has given mortgage, 288. 
as to claims by surety against principal, 289. 

time runs separately from each payment, 289. 

where principal covenants to pay on given day, 289. 

when time runs against accommodation acceptor, 289. 

when against indorser, 289. 
principal liiMe to surety when protected against creditor, 289. 
as to claims for contribution, 282, 290, 291. 

time does not necessarily run from payment, 290. 

whether can run before payment, 291. 

where creditor statute-barred, 290, 291. 

STAY OF EXECUTION, 

amounting to giving time, 244, 247, 248. 

STOPPAGE IN TRANSITU, 

surety for price of goods lias not right of 204. 

SURETY, 

definition of, 1. 

where principal under disability, 2. 

liability of, collateral, 2. 

not necessarily conditional, 2. 
need not contract as such, 3. 

contracting jointly. 65, 88, 89, 140, 191, 229, 264, 273. 
rights of, against creditor depend on notice, 3, 4. 
accommodation party is, 7. 
when drawer of bill is, 7, 200. 
person charging property for debt of another is, 210. 
owner of goods liable to distress is not, 7. 
transferor of shares liable for calls is not, 7. 
assignor of lease is not, 8. 
mortga^r assigning equity is not, 8, 
when wife charging separate estate is, 9. 
wife releasing dower is not, 9. 
widow charging dower is, 9. 
for reward, 10. 

unknown to principal, 11, 177, 178. 
contract to become a, 48. 
procure a, 43. 
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pnmuiDt to order for leave to defend, 111. 

in replevin bond, 104. 

for administrator, 141. 

for committee of lunatic, 147. 

for composition, 18, 19, ld2^ 193. 

for covenants on grant of land, 204. 

for debtor to estate in chancery, 204. 

for lioQidator, 152. 

for officers appointed for time certain, 75. 

for officers holding continuing office, 76. 102. 

for mortgagor, 149, 177, 183, 277, 282. 

for payment of premiums on policy, 204. 

for price of goods sold with warrant}*, 135. 

for receiver of estate, 204. 

for tenants, 76. 

power to determine liability. See Rkvocation. 

with what amount chargeable, 117 — 138. 

liability for interest, 137. 

for costs, 138. 

when enforceable, 139 — 152. 

to disencumber fraudulent pledge, 208. 
•duty of, to see principal pays, 139. 
when entitled to notice of default, 139, 147. 
demand before action, 148. 
stipulating for diligence against principal, 145, 146. 
conditions precedent to liability, 149. 
not bound by admission of principal, 150. 

judgment or award against principal, 150, 151. 
must bring securities into account with co-sureties, 192. 
may retain securities till debt paid, 192. 
creditor no right to securities of, 192. 
payment to, by principal on eve of bankruptcy, 194. 
whether payment to relieve can be frauaulent preference, 194, 

195. 
where principal debt statute-barred, 262. 
when liabili^ of co-surety is statute-barred, 278. 
entitled to relief, undertaking to pay, 280. 
where prior surety or fund liable lor whole, 203. 
jrights of, general principle underlying, 3, 139, 165, 166. 

when enforceable before payment, 166, 173. 

as against creditor, 165. 

to remedies of creditor, 178, 174. 

not before payment, 166 — 173. 

to securities held by creditor, 196. 

to Crown remedies against principal, 200. 

to unpaid vendor's lien, 204. 

none of stoppage in tra7isiiu, 204. 

as against principal, 165. 

to indemnity, 175 — 196. 
for mortgagor, no right over against assignee of equity, 177. 
no right over against person indemnifying principal, 178. 
indemnified by stranger, when he can sue, 184. 
one may be in prior degree to another, 165, 218 — 221. 
riffhts of as against co-sureties, 165. See Contribution. 
administration of estate of deceased. See Administration. 
bankruptcy of. See Bankruptcy. 
-death of. See Death. 
release of. See Release. 
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SURETYSHIP, 

insurance contrasted with, 9. 

by mortgage, 8, 210. 

by pledgee, 8. 

by promissory note, 3. 

byjoint contract, effect of; 65, 88, 89, 140, 191, 229, 264, 278. 

difference between indemnity and, 49, 60. 

cases analogous to, 6—11, 30. 

construction of contract of, 59 et sqq. 

SURRENDER, 

of policy on life of bankrupt principal, 275. 
Su Securities. 

TAXES, 

surety for collector of, illegally collected, 103. 

TENANT, 

sureties for, from year to year, 76, 

alteration in area of holding, 76, 113. 

effect of notice to quit, 76. 

whether power to revoke on notice, 81. 

TITLE, 

surety for, can recover costs of defending, 187. 

TRUSTEES, 

for othera, guarantees given to, 92, 

ULTRA VIRES, 

surety for performance of contract, 162. 

UNDUE PRESSURE, 

guarantee extorted by, 164. 

VARIATION OF PRINCIPAL LIABILITY, 
obviously unsubstantial, no discharge, 101. 
where must benefit surety, no discharge, 101. 
material, meaning of, 112. 

in respect of matter not covered by stipulation, 111, 112. 
within scope of guarantee, 113. 

after liability has actually been incurred, 114. 
with regard to successive transactions, 114, 115. 
in respect of one of several claims, 116. 
not made by obligee, effect of, 100. 

permitting further liabilities to be incurred is not, 106, 107, 108. 
m respect of land held by a tenant, 113. 
assent of surety to, what is, 116. 

onus of proving is on creditor, 100, 116. 

mere knowledge is not, 116, 117. 

presumed where he takes part in transaction, 1 16. 

may be subsequent, 100, 117. 

WARRANT OF ATTORNEY, 
creditor not registering, 274, 
as continuing security, 73. 
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WARRANTY, 

breach of, whether surety for price of goods can plead, 1 

WIFE, 

charging separate estate, when a surety, 9. 

WORDS, 

of doubtful tense, expressing consideration, 28 — 27, 66. 

importing agreement as consideration, 21, 22, 27. 

"advances,^ 110. 

"lending." 110. 

"loan," 120. 

'* I promise to pay," signed by two, 140. 

*• I will see you paid," 81 . 

"nionth^s account and bill at five months," 59. 

"not exceeding," 106. 

advance " to the extent of," 22. 

"performance," 69. 

"sums advanced during lifetime," 188. 

" void" construed as " voidable," 18. 
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Act- 
Lloyd. 1895 22 

Latin Maxims. 1904 13 

Leading Cases- 
Common Law. 1903 20 

Constitutional Law. 1908 ... 31 
Equity and Conveyancing 1903 20 
International Law. 1900 ... 11 

Leading Statutes- 
Thomas. 1878 ... •«• ... 30 

Leases— 

Copinger. 1875 13 

Legacy and Succession— 

Hanson. 1904 17 



... 24 
... IS 



... 23 

... 30 

... 15 

::: ^ 



21 

as 

7 

XI 

II 

as 



25 



10 
19 
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9 
25 



25 
32 

17 



Legitimacy and Marriage — 

See Private International Law. 

Licensing — 

Whitelcy. 1905 32 

See Magisterial Law. 

Life Assurance - 

Buckley. 1902 

Porter. 1904 

Limitation of Actions — 
Banning. 1906 

Local Legislatures- 
Chaster. 1906 

Lunacy— 

Renton. 1897 , 

WillUms. 1880 

Magisterial Law- 
Greenwood and Martin. 1890., 

Maine (Sir H.). Works of- 
Evans' Theories and Criticisms. 

1896 IS 

Maintenance and Desertion — 

Martin. 1896 23 

Marriage and Legitimacy— 

Foote. 1904 15 

Married Women's Property Acts — 
Brown's Edition of Griffith. 1891 17 

Master and Servant— 

Eversley. 1906 15 

Mercantile Law- 

Campbell. 1891 10 

Duncan. 1886-7 ••• ... 14 

Hurst. 1906 19 

Slater. 1907 28 

See Shipmasters. 

Mines- 
Harris. 1877 18 

Money Lenders — 

Bellot. 1906 7 

Mortmain — 

Bourchier-Chilcott, 1905 ... ii 

Nationality— 

See Private International 
Law. 

Negligence— 

Beven. 1908 7 

Campbell. 1879 10 

Negotiable Instruments — 

Willis. 1901 32 

Newspaper Libel — 

Elliott 1884 15 

Oaths- 
Ford. 1903 16 

Obligations- 
Brown's Savigny. 1872 ... 27 

Parent and Chila— 

Eversley. 1906 15 

Parliament— 

Taswell-Langmead. 1905 ... 30 
Thomis. 1908 31 



Partition — 

Walker. 1882 

Passengers— 

5^tf Magisterial Law. 
„ Rajlway Law. 

Passengers at Sea- 
Kay. 1895 

Patents— 

Frost. 1906 and 1908 

Pawnbrokers — 

See Magisterial Law. 

Petitions in Chancery and 
Lunacy — 
Williams. 1880 

Pilots- 
Kay. 1895 

Police Guide- 
Greenwood and Martin. 1890... 

Pollution of Rivers — 

Higgins. 1877 

Practice Books- 
Bankruptcy. 1904 

Companies Law. 1902 

Compensation. 1895 

Compulsory Purchase. 1876 ... 

Conveyancing. 1883 

Damages. 1903 

Ecclesiastical Law. 1902 
Election Petition. 1906 

£<|uity. 1908 

Injunctions. 1877 

Magisterial. 1890 

Pleading, Precedents of. 1884... 



31 



16 



32 
21 

17 

19 

6 

9 
22 

9 

13 



24 
29 
21 

17 

13 

9 

9 



Railways and Commission. 1875 

Rating. 1886 

Supreme Court of Judicature. 
- 1905 20 

Precedents of Pleadin^i; — 

Cunningham and Mattinson. 1884 13 
Mattinson and Macaskie. 1884 13 

Primogeniture — 

Lloyd. 1877 22 

Principal and Agent — 

Porter. 1906 25 

Principal and Surety — 

Rowlatt. 1899 26 

Principles— 

Bnce (Corporations). 1893 ••• S 
Browne (Rating). 1886 ... 9 
Deane (Conveyancing). 1883 ... 14 
Harris (Criminal Law). 1908 ... 18 
Houston (Mercantile). 1866 ... 19 
Indermaur (Common Law). 1909 20 
Joyce (Injunctions). 1877 ... 21 
Ringwood (Bankruptcy). 1908 26 
Snell (Equity). 1908 29 

Private International Law — 

Foote. 1904 15 
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Probate — 

Hanson. 1904 17 

Harrison. 1891 19 

Public Trustee Act, 1906— 

Morgan, 1907 24 

Public Worship— 

Brice. 1875 8 

Quarter Sessions — 

Smith (F. J.). 1882 28 

Questions for Students — 

Aldred. 1892 6 

Bar Examination Journal. 1894 6 

Indermaur. 1887 21 

Waite. 1889 31 

Railways— 

Browne. 1875 9 

Godefroi and bhortt. 1869 ... 1 7 

Rating- 
Browne. 1886 9 

Real Property— 

Deane. 1883 13 

Edwards. 1904 15 

Tarring. 1882 30 

Records- 
Inner Temple. 1896-8 21 

Recovery — 

Atten borough (Stolen Goods). 1906 6 

Registration — 

Elliott (Newspaper). 1884 ... 14 

Seager (Parliamentary). 1881... 27 

Reports— 

Bellewe. 1869 7 

Brooke. 1873 9 

Choyce Cases. 1870 11 

Cooke. 1872 12 

Criminal Appeal, 1908 to ... 13 

Cunningham. 1871 ... ... 13 

Election Petitions. 1906 ... 24 

Finlason. 1870 15 

Gibbs, Seymour Will Case. 1877 16 

Kelyng, John. 1873 22 

Kelynge, William. 1873 ... 22 

Shower (Cases in Parliament). 

1876 28 

South African. 1893-7 29 

Roman Dutch Law — 

Van Leeuwen. 1887 31 

Berwick. 1902 7 

Roman Law- 
Brown's Analysis of Savigny. 1872 27 

Campbell. 1892 10 

Harris. 1899 18 

Salkowski. 1886 27 

Whitfield. 1886 27 

Salvage — 

Jones. 1870 ... 21 

Kay. 1895 .. ... ... 21 

Savings Banks — 

Forbes. 1884 , 16 



23 
21 



13 
23 
30 



19 
21 

18 



Scintillae Juris— 

Darling (C. J.). 1903 ... 
Sea Shore- 
Hall. 1888 

Moore. 1888 

Shipmasters and Seamen— 

Kay. 1895 

Societies— ^V-f Corporations. 
Stage Carriages — 

See Magisterial Law. 
Stamp Duties— 

Copinger. 1878 

Statute of Limitations — 

Banning. 1906 

Statutes— 

Craies. 1907 

Marcy. 1893 

Thomas. 1878 

Stolen Goods— 

Attenbotough. 1906 ... 
Stoppage in Transitu— 

Houston. 1866 

Kay. 1895 

Succession Duties — • 

Hanson. 1904 

Succession Laws- 
Lloyd. 1877 22 

Supreme Court of Judicature, 
Practice of— 

Indermaur. 1905 20 

Telegraphs— 

See Magisterial Law. 
Title Deeds— 

Copinger. 1875 13 

Torts— 

Ringwood. 1906 26 

Salmond. 1907 27 

Tramways and Light Railways — 

Brice. 1902 8 

Treason— 

Kelyng. 1873 22 

Tasweil-Langmead. 1905 ... 3^ 
Trials— 

Bartlett, A. (Murder). 1886 ... 31 

Queen v. Gumey. 1870 ... 15 

Trustees— 

Easton. 1900 i-l 

Ultra Vires— 

Brice. 1893 8 

Voluntary Conveyances- 
May. 1908 23 

Water Courses— 

Higgins. 1877 19 

Wills, Construction of— 

Gibbs, Report of Wallace v. 

Attorney- General, 1 877 ... 1 7 

Mathews. 1908 23 

Worlcing Classes, Housing of— 

Lloyd. 1895 22 
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Aldred's Contract Law. 

Questions on the Law of Contracts. With Notes to the Answers. Founded on 
••Anson," '•Chitty," and ••Pollock." By Philip Fostkr Aldred, D.C.L., 
Hertford College and Gray's Inn. In crown 8vo. 1882. 

Argfles' Foreigfn Mercantile Laws and 
Codes in Force in the Principal States of 
Europe and America. 

By Charles Lyon-Caen, Professeur agr^^ k la Faculty de Droit de Paris ; 
Professeur ^ Tficole libre des Sciences politiques. Translated by Napoleon 
Argles, Solicitor, Paris. In 8vo, price 2J., sewed. 1877. 

Attenborougfh's Recovery of Stolen Goods. 

By C. L. Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 
7 J. W., cloth. 1906. 

Baldwin's Law of Bankruptcy and Bills 
of Sale. 

With aif Appendix containing The Bankruptcy Acts, 1883—1890 ; General Roles, 
Forms, Scale of Costs and Fees; Rules under s. 122 of 1888; Deeds of Arrange- 
ment Acts, 1887 — 1890 ; Rules and Forms ; Board of Trade and Court Orders ; 
Debtors Acts, 1869, 1878; Rules and Forms; Bills of Sale Acts, 1878-— 1891, 
etc., etc. By Edward T. Baldwin, M.A., of the Inner Temple, Barrister-at- 
Law. Ninth Edition, in 8vo, price 27 j. 6d., cloth. 1904. 

.... "The minute care with which this work is always revised has long since gained the 
confidence of practitioners, and the present edition is fnlly up to the standard of its piedeccnon 
in this respect. The index has also been enlarged." — Latu Tttnes. 

Banning's Limitations of Actions. 

With an Appendix of Statutes, Copious References to English, Irish, and American 
Cases, and to the French Code, and a Copious Index. Third Edition. By 
Archibald Brown, M.A. Edin. and Oxon., and B.C.L., Oxon., of the Middle 
Temple, Barrister-at-Law. Royal 8vo, price i6s,, cloth. 1906. 

'* The work is decidedly valuable." — Law Tim*s. 

" Mr. Banning has adhered to the plan of printing the Acts in an appendix, and making his 
book a cunning treatise on the case-law thereon. The cases have evidently been investigated with 
care and digested with clearness and intellectuality." — Law JeurmU. 

Bar Examination Journal, Vols. IV., V., 
VL, VII., VIII., IX., and X. 

Containing the Examination Questions and Answers from* Easter Term, 1878, to 
Hilary Term, 1892, with List of Successful Candidates at each examination, Notes on 
the Law of Property, and a Synopsis of Recent Legislation of importance to 
Students, and other information. By A. D. Tyssen and W. D. Edwards, 
Barristers-at-Law. In 8vo, price i&f. each, cloth. 

Bar Examination Annual for 1894. 

(In Continuation of the Bar Examination Journal) By W. D. Edwards, LL.B., 
of Lincoln's Inn, Barrister-at-Law. Price 3^. 
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Baty's International Law in South Africa. 

Including the following subjects : — Contraband for Neutral Ports, Suzerainty, 
Passage of Troops over Neutral 'J'erritory, Conduct of Warfare, Annexation, 
Limited Companies in the War, with a Comparative Summary of the Transvaal 
Conventions of 1881 and 1884. By Th. Baty, B.C.L., Barrister-at-Law. In 
Demy 8vo. 5J. net. 1900. 

" Six brief essa^rs on aspects of International Law are here presented touching the points arising 
for settlement in South Africa. . . . The collocation of interesting fragments and curious infovmao 
tion is apparent, but principles are also enunciated, and the little work will be of considerable value 
at the present epoch. . .^ . Persons whose ideas of legitimate warfare have been shocked and 
confused by the extraordinary language of some newspaper correspondents and the irrational 
attitude of part of the Press, will find in this book food for thought and reflection ; it ought to be 
widely read/'— Z«w Tinus, 

Bellewe. Les Ans du Roy Richard le 

Second. 

Collect' ensembr hors les abridgments de Statham, Fitzherbert et Brooke. . Per 
Richard Bbllbwb, de Lincolns Inne. 1585. Reprinted from the Original 
Edition. In 8vo, price 3/. 31. , bound in calf antique. 1869. 

" No public library in the world, where English law finds a place, should be without a copy of 
this edition of BcUewe." — Canada, Law y<mr$tal. 

Bellot. Legfal Principles and Practice of 
Bars:ain5 with Money- Lenders. 

Including the History of Usury to the Repeal of the Usury Laws, with Appendices, 
and containing a Digest of Cases, Annotated ; relating to Unconscionable Bargains, 
Statutes, and Forms for the use of Practitioners. Second Edition, enlarged. 
By Hugh H. L. Bellot, M.A., B.C.L., Barrister-at-Law. Royal 8vo. 587 pp. 
Price 21J. 1906. 

Berwick's Voet's Commentary on the 
Pandects. 

New and Revised Edition of an English Translation. Comprising all the titles on 
Purchase and Sale — Letting and Hiring — Mortgages — Evictions — Warranty — and 
Allied Subjects; being Lib. XVIII., XIX., XX., XXL, and Tit. VIL of 
Lib. XIII. By T. Berwick, of Lincoln's Inn, Barrister-at-Law, Retired Judge 
of the District Court of Colombo. In 8vo, price z\s. 6d. net, or rupees 18.50. 1902. 

Seven's Law of Employers' Liability and 
Workmen's Compensation. 

Fourth Edition, much enlarged, and re-ananged. By Thomas Beven, of the 
Inner Temple, Barrister-at-Law. In 8vo, price 21s, 1909. 

Beven's Negligence in Law. 

Being the Third Edition of ** Principles of the Law of Negligence," re-arranged 
and re-written. By Thomas Beven, of the Inner Temple, Barrister-at-Law; 
author of '* The Law of Employers' Liability for the negligence of servants causing 
injury to fellow servants." Third Edition, in two volumes, royal 8vo, price 7Qf., 
cloth. 1908. 

"... llie above account is but a sketch of Mr. Beven's |peiU work. It is impossible within the 
present limits co give an adequate idea of the variety of topics which are included, of the leamiag 
and patience with which they are discussed. Negligence may only be an aspect of the law ; bat 
the treatment here accorded to it throws into wominence a h«>t of auesuons of the utmost 
importance, both practically and theoretically. By his contribution to the due undersunding of 
these Mr. Beven has placed the profesnon under a fasting obligation, an obligation which no reader 
of his work will fail to rtaXite." --Solicitors' youmoL 
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Bibliotheca Legfum. Catalogfue of Law 
Books. 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; 
with a Supplement to December, 1907. By Henry G. Stevkns and Robert W. 
Haynbs, Law Publishers. In i2mo (nearly 500 pages), price 2x., cloth net. 

BIyth's Analysis of Snell's Principles of 
Equity. 

Founded on the Fifteenth Edition. With Notes thereon. By E. E. Blyth, 
LL.D., Solicitor. Ninth Edition, in 8vo, price 6j., cloth. 1908. 

*' Mr. Blyth's book will ondoubtedly be very useful to readers of SneQ."— £«w Time*, 
"This is an admirable analysb of a eood treatise ; read with Snell, this little book will be found 
very profitable to the student." — Lwwjounud. 

Brice's Law Relating to Public Worship. 

With Special Reference to Matters of Ritual and Ornamentation, and the Means of 
Securing the Due Observance Thereof. And containing in extenso, with Notes and 
References, The Public Worship R^ulation Act, 1874; The Church Discipline 
Act; the various Acts of Uniiormity; the Liturgies of 1549, 1552, and 1559, 
compared with the Present Rubric ; the Canons ; the Articles ; and the Injunctions, 
Advertisements, and other Oiiginal Documents of Legal Authority. By Sbwa&d 
Brice, LL.D.. of the Inner Temple, Barrister-at-Law. In one volume, 8vo, price 
2&r., cloth. 1875. 

Brice's Ultra Vires: 

Being an Investigation of the Principles which Limit the Capacities, Powers, and 
Liabilities of Corporations, and more especially of Joint Stock Companies. By 
Seward Bricb, M.A., LL.D., London, of the Inner Temple, one of His Majesty^s 
Counsel. Third Edition. Revised Throughout and Enlarged, and containing the 
United States and Colonial Decisions. Royal 8vo, price 381., cloth. 1893. 

" It is the Law of Corporations that Mr. Brioe treats of (and treats of more fully, and at the 
same tune more scientifically, than any work with which we are acquainted), not the law of 
principal and agent ; and Mr. Brice does not do his book justice by giving it so vague a title." — 
Law Jotemal. 

Brice's Tramways and Light Railways: 

.Containing The Tramways Act, 1870, and the Board of Trade Rules and Regu- 
lations Relating to Tramways, with Notes ; and the Light Railways Act, 1896, 
and the Board of Trade Rules and Regulations relating to Light Railways, with 
Notes, and a Full Collection of Precedents. By Seward Brice, M.A., LL.D., 
London, one of His Majesty's Counsel, Author of ** A Treatise on the Doctrine of 
Ultra Vires," &c., and B. J. Leverson, of the Inner Temple, Barrister-at-Law. 
Second Edition, in royal 8vo, price i%s. net, cloth. 1902. 

" The Second Edition of Brioe en Tramways and Light Railways has been revised and brotiglit m> 
to date by Mr. B. J. Leverson, and from a careful perusal of the contents it is evident that the worK 
has been ably done. The main part of the volume, dealing in text-book form with the Law of 
Tramways and Light Railways, contains in 200 pages a clear and accurate exposition of nearly 
every point of practical interest. The value of the book is increased by furnishing the statutes 
which form the second part of the volume with cross references to the earlier paces of the work. A 
full list of clauses, orders, and several useful forma, complete an indispensable borne*'— ZrAw Timei. 

Briggs' Law of International Copyright. 

With Special Section^ on the Colonies and the United States of America. By 
William Briggs, LL.D., D.C.L., M.A., B.Sc, F.C.S., F.R.AS. In 8vo, 
price i6s. 1906. 
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Brooke's (Sir Robert) New Cases in the 
time of Henry VIII., Edward Vl., and 
Queen Mary. 

Collected out of Brooke's Abridgement, and arranged under years, with a table, 
together with March's Jjohn) TranslatMH 0fB%OQViZ*s New Cases in th^tioieof 
Henry VIII., Edward Vl., and Queen Mary, collected out of BROOKE'S Abridg- 
ment, and reduced alphabetically under their proper heads and titles, with a table 
of the principal matters. In one handsome volume, 8vo. Price 4/. 4i:«, calf 
antique. 1873. 

" Both the original and the trandation having long been very scvce, and the mispe|^nK and other 
errors in March's translation making a new and corrected edition peculiarly desurable, Messrs. 
Stevens and Haynes have reprinted the two books in one volume, uniform with the preceding 
volumes of the series of Early Reports.*— C«iM<£e Lmm youmal. 



Browne's Practice Before the Railway 
Commissioners under tlie Regulation of 
Railway Acts, 1873 and 1874: 

With the Amended General Orders of the Commissioners, Schedule of Forms, and 
Table of Fees: to(i[ether with the Law of Undue Preference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies, and Appendices of Statutes and Cases. 
By J. H. Balfour Brownk, of the Middle Temple, K.C. In one volume, 8vo, 
price iSf., cloth. 1875. 



Browne on the Compulsory Purchase 
of the Undertakins:s of Companies by 
Corporations. 

And the Practice in Relation to the Passage of Bills for Compulsory Purchase through 
Parliament. By f. H. Balfour Browns, of the Middle Temple, K.C. In 8vo, 
price 7 J. 6</., cloth. 1876. 



Browne and McNaugfhton's Law of Rating 
of Hereditaments in the Occupation of 
Companies. 

By T. H Balfour Browne, of the Middle Temple, K.C., and D. N. 
Mc>fAUGHTON, 01 th- Middle Temple, Barrister-at-Law. Second Edition, in 8vo, 
price 35/., cloth. 1886. 



Buckley on the Companies (Consolida- 
tion) Act. : ' ,.. 

The Law and Practice under the Companies (Consolidation) Act. 1908, and the 
Limited Partnerships Act, 1907. Ninth Edition. By The Right Hon. Sir Henry 
Burton Buckley. In Royal 8vo, price 361., cloth. 1909. 
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(Zairns, Lord, Decisions in the Albert 
Arbitration. 

Reported "by Francis S. Reillt, of Lincoln's Inn, Banister-at-Law. Parts I., 
II., and III., price 25^., sewed. 1872. 

Campbell's Compendium of Roman Law, 

Founded on the Institutes of Justinian ; together with Examination Questions 
Set in the University and Bar Examinations (with Solutions), and Definitions of 
Leading Terms in the Words of the Principal Authorities. Second Edition. By 
Gordon Campbell, of the Inner Temple, M.A., late Scholar of Exeter College, 
Oxford ; M.A., LL.D., Trinity College, Cambridge ; Author of "An Analysis of 
Austin's Jurisprudence, or the Philosophy of Positive Law." In One Vol., 8vo, 
price I2X., cloth. 1892. 

Campbell's Sale of Goods and Com- 
mercial Agency. 

Second Edition. By Robert Campbell, M.A., of Lincoln's Inn, Barrister-at- 
Law; Advocate of the Scotch Bar, author of the "Law of Negligence," etc. 
Second Edition, in one volume, royal 8vo, price 32/., cloth. 1891. 

" An accurate, careful, and exhaustive handbook on the subject with which it deals. The 
exceHent index deserves a special word of commendation."— Zow Quarttriy Xnnrur, 

** Wfi can, therefore, repeat what we said when reviewing the first edition— that the book is a coo> 
tribucton of value to the subject treac^ of, and that the writer deais with his subject carefaKy and 
folly. "-Z«w y^mal 

Campbell's Law of Negfligfence. 

Second Edition. By Robbet Campbell, of Lincoln's Inn, Barrister-at-law, and 
Advocate of the Scotch Bar. In 8vo, price I2x., cloth. 1879. 

Catalogfue, A, of the Reports in the 
Various Courts of the United Kins:dom of 
Great Britain and Ireland. 

Arranged in Chronological Order. By Stevens Sl Haynes, Law Publishers. In 
small 4to, price 2s, net, cloth, beautifully printed, with a large margin, for the 
special use of Librarians. 

Chaster's Powers, Duties, and Liabilities 
of Executive Officers, as between these 
Officers and the Public. 

By A. W. Chaster, of the Middle Temple, Barrister-at-Law. Fifth Edition. In 
8vo, price 1 5 J. 1899. 

" There is undoubtedly room for a legal treatise on the statos of executive officer^ and Mr. 
Chaster has provided much. valuable material on the subject." — Law JounutL 

Chaster' s Local Legislatures. 

A Scheme for full Legislative Devolution for the United Kingdom on Constitutional 
lines, being a Supplement to ** Executive Officers.*' By A. W. Chaster, of the 
Middle Temple, Barrister-at-Law. In 8vo, price u. mt, 1906. 
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Chilcott's, Bourchier-, Administration of 
Charities. 

Under the Charitable Trusts Acts, i853-i894» Local Government Act, 1894, and 
London Government Act, 1899. By Thomas Bourchier-Chilcott, of the 
Middle Temple, Barrister-at-LAw. Second Edition, in 8vo, price 21 j., cloth. 1902. 

"The learned author has thoroughly leviaed the whole work, and has brought it well up to date. 
There is an excellent index, a matter of great importance in a work of this kud, where the sub- 
ject is dealt with in the way of annotated statutes.''— /.«w Times, 
** The work is a useful guide in matters relating to charitoble trusts."— ^*/»VxV<»'i' yaumal 
"... All concerned in the Administration of Chariries wiU find in Mr. Bourchier-ChUcott's work, 
a clear and trustworthy statement of their powers and duties.** — Lmw y^umai, 

Chilcott's, Bourchier-, Law of Mortmain.. 

By Thomas Bourchier-Chilcott, Barrister-at-Law, Author of " Administration^ 
of Charities." In demy 8vo, price laj. 6d. 

** As supplementary to the subject of the administration of charities, which has been already 
dealt with by the author, this work is now published. Both Mortmain and Charitable Uses Acta, 
of 1888 and 1891 are exhaustively annotated, while an excellent index, an item of no small 
importance, will render reference an ea«y matter. It is undoubtedly a book that should prove 
distinctly useful to praaitioners.*' — Law Tihus. 

Choyce's Practice of tlie High Court of 
Chancery. 

With the Nature of the several Offices belonging to that Court. And the Reports 
of manv Cases wherein Relief hath been there had, and where denyed. In 8vo, 
price 2/. 2J., calf antique. 1870. 

" This volume, in paper, type and binding (like ' Bellewe's Cases *) is a fhc-simile of the antiqie 
edition. All who buy the one should buy the other. **~CaMA£e Lmm Jatiruai, 

Clarke's Law of Extradition 

And the Practice thereunder in Great Britain, Canada, the United States, and 
France; with the Conventions upon the subject existing between England and 
Foreign Nations, and the Cases decided thereon. By Sir Ildwakd Clarkb, Knt., 
K.C, fier Majesty's Solicitor-General, 1886- 1892 ; formerly Tancred Student of 
Lincoln's Inn. Fourth * Edition. Prepared by the Author, and E. Percival 
Clarke, & A., of Lincoln's Inn, Barrister-at-Law. In 8vo, price 25^., cloth. 1903. 

"Sir Edward Clarke has prepared a fourth edition of his admirable treatise on thr Law of 
Extradiiion with the assistance ol his son, Mr. C. Percival Clarke, of Lincoln's Inn, who is, in fact, 
mainly responsible for it. . . . The book worthily maintains its reputation as the standaid authority 
on the subject." — Law Times, 

"A new edition of this standard work is welcomed, and the joint effort of the author and his son 
fully sustain its established reputation as the most authoritative and complete wtM-k on its subject." 
—Lam Joumai. * 

Cobbett's Leading: Cases and Opinions on 
International Law. 

Collected and Digested from English and Foreign Reports, Official Documents, 
Parliamentary Papers, and other bources. With Notes and Excursus, containing 
the Views of the Text- Writers on the Topics referred to, together with Supple- 
mentary Cases, Treaties, and Statutes: and Embodying an Account of some of the 
more important International Tronsactioos and Controversies. By Pitt Cobbbtt, 
M.A., D.C.L., of Gray's Inn, Barrister-at-Law, Professor of l^w, University of 
Sydney, N.S. W. Third Edition in the press, in 8vo, price , cloth. 1909. 

"The book is well anranged, Uu inatertels well selected, and the oommenu to the poinL Much 
will be (band in small space in th^ ^yook."'^^*** JommaL 

**The notes are ooocisely «rrif. and trustworthy. . . . The reader will learn from them a 
great deal on the subject, an^j He0 ^^^k as a whcrfe seems a convenient introduction to fuller 
and more systematic works, "--^ ^^^ M^*^^**' 
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Cooke's (Sir Q.) Common Pleas Reports 
in the Reis:ns of Queen Anne and Kins^s 
Qeorsre L and II. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Narks, edited by Thomas 
TpwNSBND BucKNiLL, of the Inner Temple, Barrister >at- Law. In 8vo, price 
3/. 3J., calf antique. 1872. 

" Law boolu never can die or remain long dead so long as Stevens and Haynes are willing to 
continue them or revive them when dead. It is certainly surprising to see with what fiscial 
accuracy an old volume of Reports may be produced by these modern publishers, whose good taste 
is only equalled by their enterprise."— CMusdik Lam J9urt%al. 



Cooke and Harwood's Charitable Trusts 
Acts, 1853, 1855, i860. 

The Charity Commissioners' Jurisdiction Act, 1862 ; the Roman Catholic Charities 
Acts; together with a Collection of Statutes relating to or alfecting Charities, 
including the Mortmain Acts, Notes of Cases from 1853 to the present time. Forms 
of Declarations of Trust, Conditions of Sale, and Conveyance of Charity Land, and 
a very copious Index. Second Edition. By Hugh Cookb and R. G. Harwood, 
of the Charity Commission. In 8vo, price idr., cloth. 1867. 



Copinger's Law of Copyright 

In Works of Literature and Ait ; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Designs ; together with International and 
Foreign Copyright, with the Statutes relating thereto, and References to the 
EneliEh and American Decisions. By Walter Arthur Copinger, of the 
Middle Temple, Barrister-at-Law. Fourth Edition. By J. M. Easton, of the 
Inner Temple, Barrister-at-Law. In Royal 8vo, price 36^., cloth. 1904- 

"Mr. Copinger's book is very comprehensive, dealing with every branch of his subject, and 
even extending co copyright in foreign countries. So far as we have examined, we have found all the 
recent authorities noted up with scrupulous care, and there is an unusually good index. These 
are meiiis which will, doubtless, lead to the placiiig oX this edition on the shelves of the members 
of the profession whose business is concerned with copyright ; and deservedly, for the book is one 
of considerable value." — SoUcitort* youmal. 



Copinger's Tables of Stamp Duties from 
1815 to 1878. 

By Walter Arthur Copinger, of the Middle Temple, Esquire, Barrister-at- 
Law ; Author of " The Law of Copyright in Works of Literature and Art," '* Index 
to Precedents in Conveyancing,*' *^ Title Deeds," &c. la 8vo, price 21. 6k/., cloth. 
1878. 

Copingfer's Abolition of Capital Punish- 
ment. 

Embracing more particularly an Enunciation and Analysis of the Principles of 
Ijiw as applicable to Crimmals of the Highest Degree of Guilt. By Walter 
Arthur Copinger, of the Middle Temple, Esquire, Barrister-at-Law. In 8vo, 
price IJ. net, sewed. 1876. 
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Coping^er's Title Deeds: 



Their Custody, Inspection, and Production, mt Law, in Equity, and in Matters ol 
Conveyancing. Including Covenants for the Production of Deeds and Attested 
Copies ; with an Appendix of Precedents, the Vendor and Purchaser Act 1874, &c. 
&c. &c. By Walter Arthur Copingbr, of the Middle Temple, Barrister-at- 
Law ; Author of ** The Law of Copyright " and " Index to Precedents iu Con- 
veyancing." In one volume, 8vo, price 14J., cloth. 1875. 

Cotterell's Latin Maxims and Phrases. 

Literally Translated. Intended for the use of Students for all I^al Examinations. 
Second Edition. By J. N. Cottkrbll, Solicitor. In 8vo, price 4J., cloth. 1904* 

** The book seems admirably adapted as a book of reference for stadenta who come acrofs a Latia 
maxim ia their reading." — Law ytmrtuU. 

Craies' Statute Law. 

Founded on and being: the Fourth Edition of Hardcastle on 
Statutory Law. With Appendices containing Words and Expressions used in 
Statutes which have been judicially or statu tably construed, and the Popular and 
Short Titles of certain Statutes, and the Interpretation Act, 1899. B) William 
Feilden Craies, M- a., of the Inner Temple and Western Circuit, Barrister- at- Law. 

In One Volume. Royal Svo. Price 28J., clolA. 

**.... Perhaps a book of this kind was never needed so much as at the present time, when the 
Legislature has seen fit to pass enactments that, to say the least, are ill drawn, and are further 
complicated by legislation by reference. Both the profession and stodepu will 6nd this work of great 
assistance as a guide in that difficult branch of our law, namely the construaion of Statutes."— 
Law Times. 

'I This new edition of Hardcasttle bears signs of the painstaking research and careful arrangement 
which we expect and get firom Mr. Craies." — Law Journal. 

'* This is a carefully edited edition of a work of considerable value. The editor having prepared 
the secood edition is familiar with his subject, and we find throughout the book the recent decisions 
and dicta on the subiect very neatly inserted." — SaUciion* JournoL 

Criminal Appeal Reports. 

Dealing (exclusively) with the whole of the Cases in the new Court of Criminal 
Appeal, both those before the single Judge thereof and those before a full Court. 
Thev will, therefore, include not only arguments on points of Law and Practice 
(such as those with which the Court for Crown Cases Reserved dealt), but also 
accounts of hearings on questions of Fact and Sentence. The price of the volume 
to Subscribers will be 27J. dd. ; that of the separate parts will vary according to the 
size. Edited bv Mr. Herman Cohen, Barrister-at-Law, Editor of the ijtb Edition 
of " Roscoe's Criminal Evidence," and of '* The Criminal Appeal Act, 1907." 

Cunningham and Mattinson's Selection 
of Precedents of Pleadins: 

Under the Judicature Acts in the Common Law Divisions. With Notes explanatory 
of the different Causes of Action and Grounds of Defence ; and an Introductory 
Treatise on the Present Rules and Principles of Pleading as illustrated by the various 
Decisions down to the Present Time. By J. Cunningham and M. W. Mattinson. 
Second Edition. By Miles Walker Mattinson, of Gray's Inn, I3arrister-at- 
Law, and Stuart Cunningham Macaskie, of Gray's Inn, Banister-at-Law. 
In Svo, price 2&s., cloth. 1884. 



Cunningham's Reports. 



Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II.; to which is prefixed 
a Proposal for rendering the Laws of England clear and certain, humbly offered 
to the Consideration of both Houses of Parliament. Third edition, with numerous 
Corrections. By Thomas ToWNSEND Bucknill, Barrister-at-Law. In Svo, 187 1, 
price 3/. 3j., calf antique. 
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Darlingf's Scintillae Juris and Meditations 
in tile Tea Room. 

By the Hon. Mr. Justice Darling. With Colophoa by the late Sir Frank 
LOCKWOOD, Q.C., M.P. Price jr. net. 1902. 

'"Scintillae Juris' is that little bundle of humorous essays on law and cognate matten which, 
since the day oi iu first appeaiance, some years ago, has been the delight of legal oreln. . . . 
It has a quality of style which suggests much study of Bacon in his lighter vein. Iu best enays 
would not be unworthy of the Essays, and if read out, one by one, before a blindfolded amnaisseur, 
night often be assigned to that woodeHul hocik"—J>Mfy Ntwt, 

Deane's Principles of Conveyancing:. 

An Elementary Work for the use of Students. By Henry C. Drank, of Lincoln's 
Inn, Barrister-at-Law, sometime Lecturer to the Incorporated Lew Society of the 
United Kingdom. Second Edition, in one volume, 8vo, price i&r., cloth. 1S83. 

De Bruyn's Opinions of Grotius 

As contained in the HoUandsche Consuitatien en Advijsen. Collated, translated, 
and annotated by D. P. de Bruyn, B.A., LL.B.,£bden Essayist of the University 
of the Cape of Good Hope ; Advocate of the Supreme Court of the Colony of the 
Cape of Good Hope, and of the High Court of the South African Republic With 
Facsimile Portrait of Hdgo de Groot. In I Vol., 8vo, price 40r., cloth. 
1894. 

Duncan's Mercantile Cases for the Years 
1885 and 1886. 

Being a Digest of the Decisions of ihe English, Scotch and Irish Courts on Matters 
Relating to Commerce. By James A. Duncan, M.A., LL.B., Trinity College, 
Cambridge, and of the Inner Temple, Barrister-at-Law. in 8vo, price 12s, 6d., 
cloth. 1886—7. 

Easton's Law as to tlie Appointment of 
New Trustees. 

With Appendices containing Forms and Precedents and Material Sections of the 
Trustee Act, 1893, A°d the Lunacy Acts, 1890 and 1891. By J. M. Easton, of 
the Inner Temple, Barrister-ai-Law. In 8vo, price 7j. 6^., cloth. 190a 

"... Mr. Ea&ton has devoted great ability and learning to a treatise on thb one subject, and 
saved all who may in future be wise enough to consult his work the labour of searching through oiany 
other more ponderous tomes for what they will most likely find here more fully considered. Mr. 
Easton has not only carefully examined the cases to diwover and expound what has been decided, 
but he has shown great ingenuity in imagining what difficulties may arise, and sagacity in applying 
principles to their solution Tlie book is very complete, and contains some useful precedents, and 
the material sections of the Trustee Act, 1893, and the Lunacy Acts, 1890 and iBpx."— Z>aw 
MagoMint a$%d Review. 

" Into one compact volume the author has collected the whole of the information on this sobjact 
and those who require mformation on this subject will find Mr. Easton's book a valuable aid.'* 
—Laiw Times. 

"This is a useful book on an imporunt subject, the law of which^though often supposed to be . 
simple~is in reality full of pitfislls. . . . Mr. Ea^on has done his work wdl, and his traatinent ot 
hb subject is practically exhaustive."— Z^sw /tfvnM/. 

" Mr. Easton has turned oat a treatise of extreme practical utility, well arranged, exhaastive 
and reliable."— xS'o/wfu/ay Review, 
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Edwards' Compendium of the Law of 
Property in Land. 

For the use of Students and the Profession. By William Douglas Edwari^, 
LL.B., of Lincoln's Inn, Barrister-at-Law. Fourth Edition, price 20j., cloth. 

1904- 

" This book has rapidly become popular, and may now, we think, fairly claim to be to the present 
generation what ' Burton s Compendium * was to our forefathers." — L€im JonmoL . u 

"... Now, however, ' Edwards ' is once more thoroughly up to date, and we hope that the 
Fourth Edition will have as rapid a sale as the two first editions. It is unnecessary for us to wnte 
at length about the excdlepcies of the work. .. ."—ZrCwArir/'f. • - i 

** Mr. Edwards* treatii»e on the Law of Real Property is marked by excellency of arrangemenl 

and conciseness of statement We are glad to see, by the appearance of successive editions, 

that the Aierits of the book are appreciated."— ^49/(V//tfrrV<^i«'^>»>^- ^ .. * u- u 

" So excellent is the arrangement that we know of no better compendium upon the subject #f wnicn 
it treats."— JLisw Timts, 

"We consider it one of the best works published on Real Property Law,"— Law Shuitnts 

"The author has the merit of being a sound lawyer, a merit perhaps not always possessed by 
the authors of legal text-books for students."— Z.«w^M«r/«r<(^ Rtvitw. 

Elliott's Newspaper Libel and Regfistra- 
tion Act, 1881. 

With a Statement of the Law of Libel as Affecting Proprietois, Publishers, and 
Editors of Newspapers. By G. Elliott, Barrister-at-Law, of the Inner Temple. 
In 8vo, price 41. 6tL^ cloth. 1884. 

Evans' Theories and Criticisms of Sir 
Henry Maine. 

By Morgan O. Evans, Barrister-at-Law. Contained in his six works, " Ancient 
Law," "Early Law and Customs," "Early History of Institutions,* "ViUage 
Communities,*^ "International Law," and "Popular Government," which works 
have to be studied for the various examinations. In 8vo, price 5^., cloth. 1896. 

Eversley's Domestic Relations. 

Including Husband and Wife : Parent and Child : Guardian and Ward : Infants : 
and Master and Servant. By William Pinder Everslev, B.C.L., M.A., of the 
Inner Temple, Barrister-at-Law. Third Edition, in royal 8vo, price 38^. , cloth. 19061 

" We are gi&d to see a second edition of Mr. Eversleys useful work. There is a convenience tn 
having the various subjects of which it treats collected in one volume, while at tbesaaie time each 
is handled with such fulness as to give the reader all tnc information he could expect In a seinrate 
volume. Mr. Everslev sUtes the law with the roost painsulcmg thoroughneM, and has made an 
exhaustive survey ol all the relevant statutes and cases. . . Great care ha» been taken to niaice 
the present edition complete and accurate, and a very full index adds to its unlity. —^iottators 
ycumai. 

Pinlason's Queen v. Qurney and others 

In the Court of Queen's Bench before the Lord Chief Justice Cockborn. With 
Introduction, containing History of the Case, and Examination of the Cases at Law 
and Equity applicable to it. By W. F. FlNLASON, Barrister-at-Law. In 8vo, 
price los. 6^., cloth. 1870. 

Foa's Law of Landlord and Tenant. 

By Edgar Foa, of the Inner Temple, Barrister-at-Law. Fourth Edition, price 
30J., cloth. 1907. 

Foote's Private International Jurispru- 
dence 

Based on the Decisions in the English Courts. By ToHN Alderson Foots, one 
of His Majesty's Counsel; Chancellor's Legal Medallist and Senior Whewell 
Scholar of International I^a^, Cambridge University, 1873 ; Senior Student m 
Jurisprudence and Roman T «w, ^nna of Court Examination, Hilary Term, 1874. 
Third Edition, in roy. 8vo , th 25^. 19<H- , ,. ,^ r . 

". . . . ThU excellent work Oh* Cl^i"?g,ten»ti<manawisnowwellkiwwnthiwgh<mtthelJrofe«M^^^ 
and iu assisunce to lawyeis^.l^H^V to deal with the difficult questions that arise on the subject 
is undoubted. The ' continu^*i«i h^^* arv * which appears throughout, and is reprinted «iM:/ri.w 
at the end of the volume, is jj^^*^ iil^^^tf aide to the reader, and will enable him to get a good grasp 
of a subject which is both diffc V^w ^ \f\c implex."— Law Tima. 
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Forbes' Law of Savingfs Banks since 1878. 

With a Digest of Decisions made by the Chief Registrar and Assistant Registrars of 
Friendly Societies from 1878 to 1882, being a Supplement to the Law relating; to 
TruRtee and Post Office Savings Banks. By U. A. Forbes, of Lincoln's Inn, 
Barrister-at-Law. In demy i2mo, price 6j., cloth. The complete work can be had, 
price iQf. (id, 1884. 

Forbes' Statutory Law relating: to 
Trustee Savinsrs Banks (1863— 1891). 

Together with the Treasury Regulations (1888—1889), and the Scheme for the 
Appointment of the Inspection Committee of Trustee Savings Banks. By 
Urquhart a. Forbes, of Lincoln's Inn, Esq., Barrister-at-Law, Author of "The 
Law Relating to Savings Banks" ; the " Law of Savings Banks since 1878 " ; and 
joint Author of ** The Law Relating to Water." In demy i2mo, price 5/. 1892. 

Ford on Oaths, for use by Commissioners 
for Oaths 

And all Persons Authorised to Administer Oaths in the British Islands and the 
Colonies, containing Special Forms of Jurats and Oaths — Information as to 
Affidavits, Affirmations and Declarations — Directions for the Guidance of 
Solicitors Applying to be Appointed English Commissioners : also Tables of Fees, 
Statutes, etc., and general Practical Information as to the Powers, Duties, 
Designation, and Jurisdiction of all Official and other Persons authorised to 
administer Oaths, as affected by the Commissioners for Oaths Acts, 1889, 1890, 
1 89 1, and other Statutes, and by Rules of Supreme Courts of England and Ireland ; 
with Notes of Recent Decisions. Eighth Edition. By Frederick Hugh Short, 
Chief Clerk of the Crown Office, King's Bench Division. In crown 8vo, price 
3J. 6</. net. 

Frost's Law and Practice relating: to 
Letters Patent for Inventions. 

With an Appendix of Statutes, International Convention, Rules, Forms, and 
Precedents, Orders, etc By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical .Society ; of Lincoln's Inn, Esquire, Barrister-at-Law. Third Edition 
in 2 vols., royal 8vo, price 365., cloth. 1906. 

" It is about seven years since we had the pleasure of noticing Mr. Frost's work on Patent Law, 
and formed the opinion that its success would be secured by its undoubted merit In the time that 
has elap&ed ' Frost on Patents ' has taken its place securely as the leading text book on the subject. 
... To all, whether lawyers or patent agents, who require assistance in the law of patents, 
Mr. Frost's book will be welcome as a mine of valuable and accurate mformation." — Lata Ttmes, 
Nov. 5th, 1898. 

** Mr. Frost has in tbb second edition produced a most admirable and exhaustive treatise on the 
Patent Law of the United Kingdom. ... It is a work of well-directed industry from the pen of 
one versed in this important branch of the law, and there are few questions arising in patent law 
and practice on which adeciuate information and a complete collection of the authorities, will not be 
found within thi.s volume . . . We congratulate Mr. Frost on having produced a very important 
addition to our law text books." — Law youmalf Oct 29th, 1898. 

"When the first edition of this work appeared, more than seven years ago, we were glad to be 
able to speak of it in favourable terms, and the opinion which we then expressed may be repeated with 
greater emphasis with respect to this second edition, which leaves little to be de»ircd either as a 
statement of the law and f>ractice or as a monument of the author's industry and accuracy. . . . The 
net result of our exstmination of the book is to satisfy us that it is one for which the profession will 
very properly be gnXetwV —Solicitors' Joumalt Nov. 19th, X898. 

Frost's Patents and Designs Act, 1907. 

With Rules and Forms, &c. By Robert Frost, B.Sc. (Lond.), Fellow of the 
Chemical Society; of Lincoln's Inn, Esq., Barrister-at-Law. In royal 8vo, 
piice lOf., cloth. 190S 
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Qibbs' Case of Lord Henry Seymour's 
Will (Wallace v. The Attorney-General). 

Reported by Frederick Weymouth Gibbs, C.B., Barrister-at-Law, late Fellow 
of Trinity College, Cambridge. In royal 8vo, price icw., cloth. 1877. 



Godefroi & 5hortt's Railway Companies. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses 
Consolidation Acts, the Railway Companies Act, 1867, and the Relation of 
Railways Act, 1868 ; with Notes of Cases on all the Sections, brought down to the 
end of the year 1868 ; together with an Appendix giving all the other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Barristers-at-Law. In 8vo, price 32^., 
cloth. 1869. 



Greenwood & Martin's Magisterial and 
Police Guide: 

Being the law relating to the Procedure, Jurisdiction, and Duties of Magistrates and 
Police Authorities, in the Metropolis and in the country, with an Introduction show- 
ing the General Procedure before Magistrates lK>th in Indictable and Summary 
Matters. By Henry C. Greenwood, Stipendiary Magistrate for the district of the 
Staffordshire Potteries; and Temple Chevalier Martin, Chief Clerk to the 
Magistrates at Lambeth Police Court, London ; Author of ** The Law of Mainten- 
ance and Desertion," " The New Formulist," etc. Third Edition. Including the 
Session 52 & 53 Vict., and the cases decided in the superior courts to the end of the 
year 1889, revised and enlarged. By Temple Chevalier Martin. In 8vo, 
price 32X., cloth. 1890. 



QriJFfith's Married Women's Property 
Acts; 1870, 1874, 1882 and 1884. 

With Copious and Explanatory Notes, and an Appendix of the Acts relating to 
Married Women. By Archibald Brown, M.A., Edinburgh and Oxon., and 
the Middle Temple, Barrister-at-Law. Being the Sixth Edition of The Married 
Women's Property Acts. By the late J. R. Gripfith, B.A. Oxon., of Lincoln's 
Inn, Barrister-at-Law. In 8vo, price 9^., cloth. 1891. 



Handbook to the Intermediate and Pinal 
LL.B. of London University. 

Pass and Honours. Including a complete Summary of ** Austin's Jurisprudence," 
and the Examination Papers o( late years in all branches. By a B.A., LL.B. 
(Lond.). Second EditioJ^ in %vo, P"^® ^•» ^^o'i^, 1889. 



1« STEVENS *• NAYNES, BELL YARD, TEMPLE BAR. 

Hanson's Death Duties. 

Being the Fifth Edition of the Acts relating to Estate Duty, Finance, Probate, 
Legacy, and Snccesslon Duties. Comprising the 36 Geo. III. c. 52 ; 4$ Geo. III. 
c. 28; 55 Geo. III. c. 184; and 16 & 17 Vict. c. 51 ; the Customs and Inland 
Revenue Acts, 43 Vict. c. 14 ; and 44 Vict. c. 12 ; also the New Estate Duty 
Finance Acts, 57 & 58 Vict. c. 30, and 59 & 60 Vict, a 28 ; with an Introduction, 
Copious Notes, and References to all the Decided Cases in England, Scot- 
land, and Ireland. An Appendix and a full Index. By Alfred Hanson, ol 
the Middle Temple, Esq., Barrister-at-Law, Comptroller of Legacy and Suc- 
cession Duties. Fifth Edition by Lewis T. Dibdin, D.C.L. (T)ean of the 
Arches), and F. H. L. Errington, M.A., Barrister-at-Law. In 8vo, price .^or. 
cloth. 1904. 

" The Fifth Edition of this deservedly well-known text-book has been carried out with much 
care, and many improvements by Mr. Errington, Sir Lewis Dibdin being now otherwise occupied 
with official duties .... And by way of a more complete consecutiveness, all the A<:ts are 
printed without notes at the end of this part, with marginal references to the pages at which the 
sections are treated in deuil. This arrangement will much improve the usefulness of the book for 
the busy man, who does not appreciate that form of original research, which reaches its highest 
perfection in the brains of experts in Bradshaw. The Amending Acu and new decisions appear to be 
fully incorporated, and will comUne with the new arrangement to make the book most acceptable to 
the profession."— .f^y/fcf/tfrx* Journal. 

" Seven years have elapsed since the last Edition of Hanson was published, and the profes»on 
will welcome this new edition not less cordially than its predecessors .... The plan of 
separating the sub-sections of the Acts, which led to confusion, has been abandoned, and the diflfier- 
ence between the type of the Statutes and the notes has been made greater. The reputation nX^ the 
work of a leading authority on a complicated subject is fully maintained."— Z.aw JoumaL 

" . . . . Since the last Edition there have been two Amending Acts dealing with estate duty, and 
a large number of cases decided by the courts, all of which have been dolv incorporated in the text. 
All the Acts relating to estate duty have been printed together as a whole^a convenient arrai^e- 
ment. The book may well be described as the leading work on the Death Duties."— Z.<r«* Timteu 

Harris' Illustrations in Advocacy, 

With an Analysis of the Speeches of Mr. Hawkins, Q.C. (Lord Brampton) in the 
Tichborne Prosecution for Perjury. (A study in Advocacy.) Also a Prefatory 
Letter from the Right Hon. Lord Brampton. By Richard Harris, K-C, a 
Bencher of the Middle Temple. Fourth Edition, re-written by the Author. i2mo. 
Price Ts. 6</., cloth. 

Harris's Principles of the Criminal Law. 

Intended as a Lucid Exposition of the subject for the use of Students and the 
Profession. By Seymour F. Harris, B.C.L., M.A. (Oxon.), Author of ''A 
Concise Digest of the Institutes of Gaius and Justinian." Eleventh Edition. By C. 
L. Attenborough, of the Inner Temple, Barrister-at-Law. In 8vo, price 20*., 
cloth. 1908. • 

*'This Standard Textbook of the Criminal I.aw is as good a book on the subject as the ordinary 
student will find on the library shehes .... The b^k is very clearly and .sunply written. No 
previous legal knowledge is taken for granted, and everything is explained in sucn a manner, that 
no student ought to have much difficmty in obtaining a grasp of the svJ>ject. . . ." — Soltcitort^ 
Journal, 

" .... As a Student's Textbook we have always felt that this work would be hard to beat, and at 
the present time we have no reason fur altering our opinion " — Lviv Times. 

Harris's Institutes of Qaius and Justinian. 

With copious References arranged in Parallel Columns, also Chronol(^cal and 
Analytical Tables, Lists of Laws, &c, &c. Primarily designed for the use of 
Students preparing for Examination at Oxford, Cambridge, and the Inns of Court. 
By Srymour F. Harris, B.C.L., M.A., Worcester College, Oxford, and the 
Inner Temple, Barrister-at-Law, Author of ** Universities and Legal Education." 
Third Edition, in crown 8vo, 6j. 1899. 

" This book contains a summary in English of the elements of Roman Law as cootained in the 
works of Gaius and Justinian, and is co arranged that the reader can at once see what are the 
opinions of either of these two writers on each point. From the very exact and accurate referepces 
to titles and sections given he can at once refer to the original writers. The concise manner in 
which Mr. Harris has arranged his digest wilt render it most useful, not only to the students 
for whom it was originally written, but also to those persons who, though they have not the time to 
wade through the larger treatises of Poste, Sanders, Ortolan, and others, yet desire to obudn 
some knowledge of Roman Ijaw."— Oxford and Cambridge Undergradnates* foumaL 
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Harris's Titles to Mines in the United 
states. 

With the Statutes and References to the Decisions of the Courts relating thereto. 
By W. A. Harris, B.A. Oxon, of Lincoln s Inn, Barrister-at-Law ; and of the 
American Bar. In 8vo, price 71. 6^., cloth. 1877. 

Harrison's Epitome of the Laws of Pro- 
bate and Divorce. 

For Ihe use of Students for Honours Examination. By J. Carler Harrison, 
Solicitor. Fourth Edition, in Svo, price ^s, &/., cloth. 1 891. 

" The work is considerably enlarged, and we think improTed, and will be found of great atsU- 
tance to students "-^Laiv Students youmai. 

Hazlitt & Ringwood's Bankruptcy Act, 

1883. 

With Notes of all the Cases decided under the Act ; the Consolidated Rules and 
Forms, 1886 ; the Debtors Act, 1869, so far as applicable to Bankruptcy Matters, 
with Rules and Forms thereunder ; the Bills of Sale Acts, 1878 and 1882 ; Board of 
Trade Circulars and Forms, and List of Official Receivers ; Scale of Costs, Fees, 
and Percentages, 1886 ; Orders of the Bankruptcy Judge of the High Court ; and a 
Copious Index. By William Hazlitt, E^., Senior Registrar in Bankruptcy, 
and Richard Ringwood, M.A., of the Middle Temple, Esquire, Barrister-at-Law. 
Second Edition, by R. RiNOWOOO, M.A., Barrister-at-Law. In crown 8to, price 
I2J. 6</., cloth. 1887. 

Hig:g:ins' Pollution and Obstruction of 
Water Courses. 

Together with a Brief Summary of the Various Sources of Rivers Pollution. By 
Clrment HiGGiNS, M.A., F.C.S., of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price I2J., cloth. 1877. 

Houston's Stoppage in Transitu, Reten- 
tion, and Delivery. 

By John Houston, of the Middle Temple, Barrister-at-Law. In one volume, 
demy 8vo, price lOf. 6^., cloth. 1866. 

Hurst & CeciFs Principles of Commercial 

With an Appendix of Statutes, Annotated by means of references to the Text. 
Second Edition. By Joseph Hurst, of the Inner Temple, Barrister-at-Law. In 
one volume, 8vo, price lOx. 6^., cloth. 1906. 

"Th«ir compendium, we believe, will be found a really useful volume, one for ihe lawyer and 
the business man to keep at his elbow and which, if not giving them all that they require, will 
place in their hands the key to the richer and more elaborate treasures of the Law whtdi lie in 
larger and more exhaustive works."— Z^aw Times. 

**The object of the authors of this work^ they tell us in their preface, is to state, within a 
moderate compass, the principles of commercial law. Very considerable pains have obviously been 
expended on tne task and the book is in many respects a very serviceable one." — Law yeHmml. 
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Indermaur's Principles of the Common 

Intended for the use of Students and the Profession. Eleventh Edition. By John 
iNDKJtMAUR, Solicitor, Author of *' A Manual of the Practice of the Supreme 
Court," « Epitomes of Leading Cases," and other Works ; and Charles Thwaites, 
Solicitor. In 8vo, 70s. 1909. 

" That invaluable students' manual, Indermaur's ' Principles of the Common Law,' has entered 
upon a tenth edition in less than two yean and a half. Assisted by Mr. Charies Thwaites, 
the learned author has incorporated recent cases, and generally revised the work in his usual skilfal 
fashion."— Zroiv Times, 

*' The appearance of a tenth edition of * Indermanr on Common Law' shows that the work has 
established for itself a safe position."— ^WiVx/tfrr* Journal. 

Indermaur's Manual of the Practice of 
the Supreme Court of Judicature, 

In the King's Bench and Chancery Divisions. Ninth Edition. Intended for the 
use of Students and the Profession. By John Indbrmaur, Solicitor. In 8yo, 
price 15J., cloth. 1905. 

" The eighth edition of Indermaur s ' Manual of Practice ' (London : Stevens and HaynesX 
chiefly called for by reason of the Order XXX., has also beep partly rewritten and improred in 
arrangement and detail. While primarily desi^;ned for students, we may mention that it will be found 
a useful companion to the White Book." — Law Tinus. 

' The arrangement of the book is good, and references artf given to the leading dectsions. Copioos 
references are also given to the rules, so that the work forms a convenient guide to the larger 
volumes on practice. It is a very sticcesslnl attempt to deal clearly and concisely with an important 
and complicated siah}cct,"—Soliciion' JoumoL 

Indermaur's Leading: Conveyancing: and 
Equity Cases. 

With some short notes thereon, for the use of Students. By John Indkrmaok, 
Solicitor, Author of *' An Epitome of Leading Common Law Cases.** Ninth 
Edition by C. Thwaites. In 8vo, price 6f., cloth. 1903 

"The Epitome well deserves the continued patr<Miage of the class — Students — ^for whom it is 
especially intended. Mr. Indermaur will soon be known as the ' Student's Friend.' "— CmmmAs lutn 
youmal. 

Indermaur's Leading; Common Law Cases; 

With some short notes thereon. ChieBy intended as a Guide to "Smith's 
Leading Casks." By C. Thwaites, Solicitor. Ninth Edition, in 8vo, price 6j., 
cloth. 1903. 

Indermaur's Articled Clerk's Guide to and 
Self- Preparation for the Final Examination. 

Containing a Complete Course of Study, with Books to Read, List of Statutes, 
Cases, Test Questions, &c., and intended for the use of those Articled Clerks who 
read by themselves. By Charles Thwaites, Solicitor. Seventh Edition, 8vo, 
price 6j., cloth. 1906. 

" His advice is practical and sensible : and if the course of study he recommeDds is intell^ntly 
followed, the articled clerk will have laid in a store of legal knowledge more than sofficient to cairy 
him through the Final Elxamination." — SoOcttors' Journal. 

Indermaur's Judicature Acts, 

And the rules thereunder. Being a book of Questions and Answers intended 
for the use of Law Studenit. By John Indermaur, Solicitor. In 8vo» price 6/., 
cloth. 1875. 



STEVENS A- HAYNES, BELL YARD, TEMPLE BAR. 21 

Indermaur's Guide to Bankruptcy, 

Being a Complete Digest of the Law of Bankruptcy in the shape of Questions 
and Answers, and comprising all Questions asked at the Solicitors' Final Examina- 
tions in Bankruptcy since the Bankruptcy Act, 1S83, <^cl ail important Decisions 
since that Act By John Indermaur, Solicitor, Author of " Principles of Com- 
mon Law," &c. &c. Second Edition, in crown 8vo, price 5^. 6^., cloth. 1887. 

Ixidermaur's Law of Bills of Sale, 

For the use of Law Students and the Public. Embracii^ the Acts of 1878 and 
1882. Part L— Of Bills of Sale generally. Part II.— Of the Execution, Attesta- 
tion, and Re^stration of Bills of Sale and satisfaction thereof. Part III.— Of the 
Effects of Bills of Sale as against Creditors. Part IV.— Of Seizing under, and 
Enforcing Bills of Sale. Appendix, Forms, Acts, &c. By John Indermaur, 
Solicitor. In i2mo, price 5^. 6</., cloth. 1882. 

Inderwick's Calendar of the Inner Temple 
Records. 

Edited by F. A, Indbrwiok, Q.C. Vol. I., 21 Hen. VIL (1505)— 45 Eliz. 
(1603). Vol. IL, James I. (1603)— Restoration (1660). Vol. III., 12 Charles II. 
(1660) — 12 Anne (17 14). Imperial 8vo. Roxburghe binding. 1896. 20f. per 
vol. net. 

Jones' Law of Salvage, 

Ab administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, &c. By Edwyn 
JONBSy of Gmy's Inn, Barnster-at-Law. In crown 8vo, price lOr. 6</., cloth. 
1870. 

Joyce's Law and Practice of Injunctions. 

Embracing all the subjects in which Courts of Equity and Common Law have 
jurisdiction. By William Joyce, of Lincoln's inn, Barrister-at>Law. In two 
volumes, royal 8vo, price 70ix., cloth. 1872. 

Joyce's Doctrines and Principles of the 
Law of Injunctions. 

By William Joyce, of Lincoln*s Inn, Barrister-at-Law. In one volume, royal 
8vo, price 301,, cloth. 1877. 

Kay's Shipmasters and 5eamen. 

Their Appointment, Duties, Powers, Rights, Liabilities, and Remedies. By the 
late Joseph Kay, Esq. M.A., Q.C. Second Edition. With a Supplement 
comprising the Merchant SbipP^ ^^^> i^94« ^^^ Rules of Court made thereunder, 
and the (proposed) ^e^i^tioDS for Preventing Collisions at Sea. By (he Hon. 
J. W. Mansfield, M.^^** ^^ G. W. Duncan, Esq., B.A., of the Inner Temple, 
Barristers-at-Law. In |.*» ^gvo, pncc 46^., cloth. 1895. 

" It has had practica/ ^, i ^ Icnowledge brought to bear upon it, while the case law is 

brought down to a very |^«| ^i^^ Considecable improvement has bean made in the index."— 
L0W Timet. ^n| ^jjJ«^ 
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Kay's Merchant Shipping Act, 1894. 

With the Rules of Court made thereunder. Being a Supplement to KAY'S LAW 
RELATING TO SHIPMASTERS AND SEAMEN. To which are added the 
(proposed) Regulations for Preventing Collisions at Sea. With Notes. By Hon. J. 
W. MANSPiiLD, M.A., and G. W. Duncan, B.A., of the Inner Temple, Barristers- 
at-Law. In royal 8vo, price lOf. 6</., cloth. 1895. 

Kelyng's (Sir John) Crown Cases. 

Kblyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign ot 
King Charles 11., with Directions to Justices of the Peace, and others; to which are 
added, Three Modem Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Casts 
ntvtr before printed, together with a Treatise upon the Law and Proceedings 
in Cases of High Treason, first published in 1793. The whole carefully revised 
and edited by Richard Loveland Lovbland, of the Inner Temple, Barrister* 
at-Law. In 8vo, price 4/. 4;., calf antique. 1873. 

*' We look upon this volume as one of the most important and valuable of the unique reprints ot 
Messrs. Stevens and Haynes. Little do we know of the mines of legal wealth that lie buried in the 
old law books. But a careful examination, either of the reports or of the treatise embodied in the 
vf^ume now bef >re us, will giive the reader some idea of th« good service rendered by Messrs. Stevens 
and Haynes to the profession. . . . Should occasion arise, the Crown prosecutor, as well as counsel 
for the prisoner, will find in this volume a complete vade mecum of the law of high treason and 
proceedmgs in relation thereto " — Ca$tada Lmv Jimmal. 

Kelynge's (W.) Reports. 

Kblymgb's (William) Reports of Cases in Chancery, the King's Bench, &c., from 
the 3rd to the 9th year of his late Majesty King George II., daring which time 
Lord King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume, 8vo, price 4/. 4/., calf antique. 
1873. 

Lloyd's Law of Compensation for Lands, 
Houses, &c. 

Under the Lands Clauses Consolidation Acts, the Railways Clauses Consolidation 
Acts, the Public Health Act, 1875, the Housing of the Working Classes Act, 1890, 
the Metropolitan Local Management Act, and other Acts, with a fall collection of 
Forms and Precedents. By Eyre Lloyd, of the Inner Temple, Barrister-at-Law. 
Sixth Jtdition. By W. T. Brooks, of the Inner Temple, Barrister-at-Law. In 
8vo, price 21J., cloth. 1895. 

" In providing the legal profession with a book which contains the decisions of the Courtji of Law 
and Equity upon the various statutes relating to the Law ot Compensation, Mr. Eyre Lloyd has 
long since left all competitors in the distance, and his book may now be considered the standard 
woric upon the subject. The plan of Mr. Lloyd's book is generally known, and its lucidity is 
appreciated ; the pre<>ent quite fulfils all the promi&es of the preoedins editions, and contains in 
addition to other matter a complete set of forms under the Artisans and Labourers Act, 1875, and 
specimens of Bills of Costs, which will be found a novel featuv extremely useful to legal 
practitioners. "—^M/fce of the Peace. 

Lloyd's Succession Laws of Christian 
Countries. 

With special reference to the Law of Primogeniture as it exists in England. By 
Eyre Lloyd, B.A., Barrister-at-Law. In 8vo, price 7j., clothe 1877. 
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Marcy's Epitome of Conveyancing 
Statutes, 

Extending from 13 £dw. I. to the End of 55 and 56 Victortae. Firth Edition, with 
Short Notes. By George Nichols Marcy, of Lincoln's Inn, Baxristtf -at-Law. 
In crown 8vo, price izr. 6d.., cloth. 1S93. 

Martin's Law of Maintenance and Deser- 
tion, and the Orders of the Justices thereon. 

Second Edition, including the Law of Affiliation and Bastardy. With an 
Appendix of Statutes and Forms, including the Summary Jurisdiction (Married 
Women's) Act of 1895. By Templr Chevalier Martin, Chief Clerk of the 
Lambeth Police Court, Editor of the "Magisterial and Police Guide,'* &c, and 
George Temple Martin, M.A., of Lincoln's Inn, Barrister-at-Law. In 8vo. 
price 9i., cloth. 1896. 



Mathews' Guide to Law of Wills. 

By A. G. Mathews, of the Inner Temple, Barrister • at - Law. In i2mo, 
price 7 J. 6d. 1908. 

May's Statutes of Elizabeth ag:ainst 
Fraudulent Conveyances. 

The Bills of Sale Acts 1878 and 1882 and the Law of Voluntary Dispositions of 
Property. By the late H. W. May, B.A. (Ch. Ch. Oxford). Third Edition, 
thoroughly revised and enlarged, by William Douglas Edwards, LLB., of 
Lincoln's Inn, Barrister - at - Lelw ; Author of the "Compendium of the Law of 
Property in Land," &c. In royal 8vo, price 20s, net, cloth. 1908. 

Mayne's Treatise on the Law of Damagfes. 

Eighth Edition, by His Honour Judge Lumley Smith, K.C. In Svo, price 28;., 
cloih. 1909. 

" It would fie tuperfluoof to ««y more of this notable book than that thb is the seventh edition, 
and that' its original author and Ilis co-editor, Jad^ Lumley Smith Of the City of London Cburt, 
have written the preface to this issue of it, nearly fifty years after tne issue o> the first. The last 
edition was in 1899, and the present, carefully revised and corrected, brings up to date tUl the 
English and Irish decisions bearing on the Law of Damages." — Saturday Review, 

Mayne's Treatise on Hindu Law and 
Usage. 

By John D. Mayne, ot the Inner Temple, Barrister-at-Law, Author of '*A 
Treatise on Dunages," &c Seventh Edition, %\i>^ 30;. net. 1906. 

Moore's History of the Foreshore and the 
Law relating thereto. 

With a hitherto unpublished Treatise by Lord Hale, Lord Hale's " De Jure Maris," 
and the Third Edition of Kali's Essay on the Rights of the Crown in the Sea-shore, 
with Notes, and an Appendix relating to Fisheries. By Stuart A. Moore, 
F.S.A.I of the Inner Tempi^^ Barrister-at-Law. In one volume, medium 8vo, price 
38J., cloth ; or in half-rojci^y/gh, 42^. 1888. 
'* Mr. Moore has wriiMn a k. . >,£ greac unportanoe which should nuirk an epoch in the history 

of the rights of the CroNrn «i|Jr^ tjav^^ "^ ^"^ ^^^*^ maru^ or foreshore of the kingdom 

The Profession, not to say ^l^ tb^^^i public, owe the learned author a deep debt of gratitude for 
providing ready to hand Sm*!^ H^^^^aIw ^^ material for founding and buildnig up argumenu. 
Mr. Stuart Moore has initiajh a ^^^Hvdti must, unless his conieotioas are utterly unfounded, at 
once become the standard t^^ ^fO^ tb« ^^ ^ ^ Sea-shore."— L«w Tim4S. 
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Moore's History and Law of Fisheries. 

By Stuart A. Moore, F.S.A., and Hubert Stuart Moore, of the Inner 
Temple, Barristers>at-Law. In one volume, royal 8vo, price 21J. 1903. 
Contents : Part I. — Introduction.— Chapter I. Of the evidence as to fisheries 
in the Domesday Book ; II. Of putting nvers in defence ; III. Of presum{)- 
tions with regard to fisheries ; IV. Of the presumption of ownership of the soil 
by the owner of the fishery; V. Of the origin and subdivision of nsheries; VI. 
Of the difierent kind of fisheries ; VII. Of the various descriptions of fisheries in 
ancient records ; VIII. Incorporeal fisheries in tidal water ; IX. Incorporeal 
fisheries in non-tidal water ; X. Of fishery appurtenant to or parcel of a manor ; 
XI. Of fishery appurtenant to a particular tenement ; XII. Copyhold fisheries. 
XIII. Of fisheries in gross ; XIV. Of divided fisheries and the Royal draught ; XV. 
Of fisheries in ponds and lakes and the ownership of the soil ; XVI. Of i^heries in 
canals and artificial watercourses ; XVII. Of fishery in relation to navigation ; 
XVIII. Of fi&hing paths ; XIX. Of the public right of fishery and its limits ; XX. 
Of boundaries of nsheries ; XXI. Of change in the course of a river, and its efiect 
upon the ownership of the fishery therein ; XXII. Of grants of fisheries ; XXIII. 
Of evidence of title to fisheries ; XXIV. Of evidence of possession of fisheries in 
proving title ; XXV. Of the effect of user by the public and others adverse to 
the owner of a fishery ; XXVI. Of ihe powers of an owner of a fishery to lease and 
license, &c. ; XXVII. Of proceedings tor the protection of fisheries. Part II. — 
Statute Law relating to Fisheries. —I. Summary of legislation relating to fish 
and fisheries ; II. Regulation of sea fisheries ; III. R^;istration and discipline of sea 
fishing boats ; IV. Statutory provisions relating to fisheries generally ; V. Statutory 
provisions relating to floating fish ; VI. Statutory provisions relating to shell fish; 
Vll. Regulation of salmon and fresh-water fishenes ; VIII. Powers of Boards of 
Conservators ; IX. Water bailiffs ; X. Statutory provisioils as to the capture and 
destruction of salmon and fresh-water fish ; XI. Close seasons ; XII. Licenses ; 
XIII. Sale and exportation of fish. Appendices: Statutes with notes relating 
thereto ; Sea and Salmon Acts ; List of Sea and Salmon Fishery Districts ; Orders in 
Council as to registration of sea fishing boats ; List of fisheries referred to in 
Domesday Book ; List of fisheries referred to in notes of ancient records in the 
Author's collection ; Index. 

Morgan. — ^A Practical Analysis of the 
Public Trustee Act, 1906. 

By P. W. Morgan, Barrister-at-Law. In crown 8vo, is, 6d. net. 

Norton-Kyshe's Law and Privileges 
relating to the Attorney-General and 
Solicitor-General of England. 

With a History from the Earliest Periods, and a Series of King's Attorneys and 
Attorneys and Solicitors-General from the reign of Henry III. to the 6oth of 
Victoria. By J. W. Norton-Kyshe, of Lincoln's Inn, Barrister-at-Law. In 
8vo, price los, (id, net. 1897. 

Norton-Kyshe's Law and Customs relat- 
ing to Gloves. 

Bemg an Exposition Historically viewed of Ancient Laws, Custonis, and Uses in 
respect of Gloves and of the Symbolism of the Hand aiKl Glove in Judicial Pro- 
ceedings. .With Illustrations. By J. W. Norton-Kvshe, of Lincoln's Inn, Esq., 
Barrister>at-Law. In crown 8vo, 5^. net, cloth. 1901. 

O'Malley & Hardcastle's Reports of the 
Decisions of the Judges for the Trial of 
Election Petitions, in England and Ireland. 

Pursuant to the Parliamentary Elections Act, 1868. By EdwaRh Loughlin 
O'Malley and Henry Harucasile. Vol. IV. Pait III. and all after are 
Edited by J. S. Sandars and A. P. P. Keep, Barristers-at-Law. Vols. L, II., HI., 
IV., and v., Parts I., II. and III., price 5/. I2j. 
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Peile's Law and Practice of Discovery in 
the Supreme Court of Justice. 

With an Appendix of Forms, Orders, &c., and an Addenda giving the Alterations 
under the New Rules of Practice. By Clarknce J. Pbilk, of the Inner Temple, 
Barrister-at-Law. In 8vo, price I2j., cloth. 1883. 

Pemberton's Judg:nients, Orders, and 
Practice of the Supreme Court, 

Chiefly in respect to actions assigned to the Chancery Division. By Loftus 
Leigh Pemrerton, one of the registrars of the Supreme Court of Judicature ; and 
Author of " The Practice in Ek^uity by way of Revivor and Supplement." Fourth 
Edition, in royal 8vo, price 40;., cloth. 1889. 

Pemberton's Practice of Equity by Way 
of Revivor and Supplement. 

With Forms of Orders and Appendix of Bills. By Lorrus Leigh Pbmbbrton, 
of the Chancery Registrar's Office. In royal 8vo, price lox. 6</., cloth. 1867. 

Phipson's Law of Evidence. 

By S. L. Phipson, M.A., of the Inner Temple, Barrister-at-Law. Fourth Edition, 
in demy 8vo, price 151., cloth, iqoj. 

*| This valuable book of reference has been broui^ht up to date by the inclusion of the Criminal 
Evidence Act, 1898, and the changes wrought by it in the Law of Evidence." — Cambridge Rgview. 

** Mr. Phipson's is certainly one of the most usefnl works on an important and difficult subject. That 
it is appreciated by the profession is obvious, or it would not in ten jrears have reached a third 
edition."— Oj^n/ Magaziru. 

" . . . . The work is a happy medium between a book of the type of Stephea's Di^pest, and the 
large treatises upon the subject, and owing to its excellent arrangement is one that is well suited 
both to practitioners and students." — Lmu Times. 

Phipson's Manual of the Law of Evidence. 

Being an abridgement of the larger treatise. By S. L. Phipson, M.A., of the 
Inner Temple, Barrister-at-Law. In crown 8vo, ys. 6d, 1908. 

Porter's Laws of Insurance: Fire, Life, 
Accident, and Guarantee. 

Embodying Cases in the English, Scotch, Irish, American, and Canadian Courts. 
By James Biggs Porter, of the Inner Temple, Barrister-at-Law ; assisted by 
W. Feilden Craies, M.A. Fifth Edition, in 8vo, 21J. 1908. 

" The succe^ive editions of this book whkh have been called for shew that the profesMon 
appreciate the advantage of having the law as to the various forms of assurance, except Marine 
Insurance which forms a branch auite by itself, collected in one volume. . . . The work is deariy 
written, and this edition has been brought up to date by the inclusion of a large number of recent 
i." Solicitors' youmai. 



Porter. A Manual of the Law of Principal 
and Agent. 

By James Biggs Porter, Barrister-at-Law. In 8vo, price lor. 6rf., cloth. 1905. 

Renton's Law and Practice in Lunacy. 

With the Lunacy Acts, 1890--91 (Consolidated and Annotated) ; the Rules of 
Lunacy Commissioners ; the Idiots Act, 1886 ; the Vacating of Seats Act, 1886 ; 
the Rules in Lunacy; the L^M^itshire County (Asylums and other powers) Act, 1891 ; 
♦k-. T«^K.:«*^. A^» .o-^ 000 m^^^^MA^.^A — J Annotated); the Criminal 

Precedents, &c. By A. 

.n -^ <iw — » -^^ ^^®» p"^^ y^' "^^- ^^7. 
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Ringfwood's Principles of Bankruptcy. 

Embodving the Bankruptcy Acts, 1883 and 1890, and the Leading Cases thereon ; 
Part of the Debtors Act, 1869 \ 1^^^ Bankruptcy Appeals (Coanty Courts) Act, 
1884; The Bankruptcy (Discharge and Closure) Act, 1887; The Preferential Pay- 
ments in Bankruptcy Acts, 1808 and 1897 : with an Appendix containing the 
Schedules to the Bankruptcy Act, 1883 ; The Bankruptcy Rules, 1886, 1890, and 
1891 ; the Rules as to the Committal of Judgment Debtors, and as to Administration 
Orders ; Regulations Issued by the Bankruptcy Judge ; a Scale of Costs, Fees, and 
Percentages ; The Bills of Sale Acts, 1878, 1882, 1890, and 1891, and the Rules 
thereunder ; The Deeds of Arrangement Act, 1887 ; and the Rules tbereimder. 
By Richard Ringwood, M.A., of the Middle Temple, Barrister-at-Law ; late 
Scholar of Trinity College, Dublin. Tenth Edition, in 8vo, price iQr. 6</., cloth. 
1908. 

" We welcome a new edition of this excellent student's book. We have written fkvountbly of 
it in reviewing previous editions, and every good word we have written we would now rttteimte 
and perhaps even more so. ... In conclusion, we congratulate Mr. Ringwood on this edirioo, 
and have no hesitation in saying that it is a capital student's book.**— Z.«w StudinU* Jottmal. 

** This edition is a considerable improvement on the first, and although chiefly written for the 
use of undents, the work will be found useful to the practitioner." — Lava Times. 

" The author deals with the whole history of a bankruptcy from the initial act of bankruptcy 
down to the discharge of the bankrupt, and a cursory perusal of his work gives the impression 
that the book will prove useful to practitioners as well as to students. The appendix also contains 
much matter that will be useful to practitioners, including the Schedules, the Bankruptcy Rules 
of z886, 1890 and 1891, the Rules oi the Supreme Court as to Bdis of Sale, and vaxiotts Arts of 
Parliament bearing upon the subject. The Index is copious." — Ac^unttmfs MaganfU. 

Ringwood's Outlines of the Law of Torts. 

Prescribed as a Textbook by the Incorporated Law Society of Ireland. By 
Richard Ringwood, M.A., of the Middle Temple, Barrister at- Law ; author 
of "Principles of Bankruptcy," etc., and Lecturer on Common Law to the 
Incorporated Law Society. Fourth Edition, in 8vo, price lOr. 6d., cloth. 1906. 

"We have always had a great liking for this work, and are very pleased to see by the appearance 
of a new Edition that it is appreciated by students. We consider that for the ordinary student who 
wants to take up a separate work on lorts, this is the best book he can read, for it is clear and 
explanatory, and has good illustradve cases, and it is all contained in a very modest compass. 
. . . This Edition appears to have been thoroughly revised, and is, we think, in many respects 
improved." — Lmw Stittitnii' yourtuU. 

'* Ihe work b one we well recommend to law students, and the able way in which it b written 
reflecu much credit upon the author." — Law Tittus. 

Ringwood's Outlines of the Law of Banking:. 

In crown i2mo, price 51., cloth. 1906. 

** . . . The book is in a most convenient and portable form, and we can hearuly commend the latest 
production of thb well-known writer to the attention of the business community.' —Financial Timut. 

Rowlatt's Law of Principal and Surety. 

By S. A. T. Rowlatt, M.A., late Fellow of King's College, Cambridge; of the 
Inner Temple, Barrister-at-Law. In 8vo, price i6j. 1899. 

"... Here will be found all the rights and liabilides of the surety, hu defences, hb releases, 
the effect of bankruptcy, and so on ; and, as we said at the outset, the index forms a most 
excellent and comprehensive guide to the text. . . . We can quite believe that this text-bode will 
take a respectable place among legal authorities." — Law Times. 

" He brings out fully in all its ramifications the nature of the law of guarantee." — SeUnrday 
Review. 

" Few branches of the law are more important or difficult than that relating to suredes. The 
latest addition to legal literature is a treati.se bv Mr. S. A. T. Rowlatt on 'The Law of Prtnci]Ml 
and Surety.' which deals with the subject both exhaustively and ably. The work b excellent 
in style* and arrangement, and ought to prove very useful to every lawyer who has oocasioo to refer 
to \x..—Glohe. 

" There are too many works on most branches of the Englbh Law, and too many writers eager to 
make books on almost every legal subject, however small. It is, therefore, a remarkable fact that 
a subject so important as the Law of*^ Sureties has been comparatively neglected, there being only 
one recent work of repute devoted entirely to the subject. For thb reason we welcome BCr. 
Rowlatt's treatise, which has solid merits that ought to msure success. The book is a very gosd 
one, and the author may be congratulated on the successful accomplishment of a difficult task.** 
— Laiw youmal. 
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Salkowski's Institutes and History of 
Roman Private Law. 

With Catena of Texts. By Dr. Carl Salkowski, Professor of Laws, Konigsberg. 
Translated and Edited by £. £. Whitfield, M.A. (Oxon.). In 8vo, price 32J., 
cloth. 1886. 

Salmond's Jurisprudence; or, Theory of 
the Law. 

By John W. S almond, M.A., LL.B., Barrister-at Law; author of "Essajrs in 
Jurisprudence and Legal History." Second Edition. In demy 8vo, price X2J. 6d., 
net, cloth. 1907. 

Salmond's Essays in Jurisprudence and 
Legal History. 

By John W. Salmond, M.A., LL.B. (Lond.), a Barrister of the Supreme Court of 
New Zealand. In crown 8vo, price 6j., cloth. 1891. 

Salmond' s Law of Torts. 

. A Treatise on the English Law of Liability for Civil Injuries. By John W. 
Salmond, M.A., LL.B., Barrister-at- Law. In 8vo, price i%s. net, cloth. 1907. 

Savigny's Treatise on Oblig:ations in 
Roman Law. 

By Archibald Brown, M.A., Edin. and Oxon., and B.C.L. Oxon., of the 
Middle Temple, Barrister-at- Law. In 8vo, 1872, price Ts, 6d,, cloth. 1872. 

Scott's Abstract Drawing. 

Containing Instructions on the Drawing of Abstracts of Title, and an Illustrative 
Appendix. By C. E. Scott, Solicitor. In crown 8vo, price 45. 6J., cloth. 1892. 

" This little book is intended for the assistance of those who have the framing of ahstracu of 
title entrusted to their care. It contains a number of useful rules, and an illustrative appendix," — , 
Xfitw TitH4S. 

" A handy book for all articled clerks."— Xitw StmdttUs* JourtuU. 

** Solicitors who have articled clerks would save theouelves much trouble if they furnished their 
clerks with a copy of this little book before putting them on to draft an abstract of a heap of title 
deeds."— Z^nv I^atis, 

" The book ought to be perused by all law students and artkled clerks."— /P^</ Ta^» 

Sealer's Law of Parliamentary Registra- 
tion. 

With an Appendix of Statutes and Full Index. By J. R. S eager, RegistratioA 
Agent. In crown 8vo, price 4;., cloth. 188 1. 

Short & Mellor's Practice on the Crown 
Side of the Queen's Bench Division of Her 
Majesty's High Court of Justice. 

(Founded on Corner's Crown Office Practice), including Appeals from Inferior 
Courts ; with Appendices of Rules and Forms. Second Edition. By F. H. Short, 
Chief Clerk of the Crown Office, and Francis Hamilton Mellor, M.A., K.C. 
In 8vo, price 30;., cloth. 1908. 

Short's Crown Office Rules and Forms, 

1886. 

The Supreme Court of Judicature Acts and Rules of the Supreme Court, 1883, 
relating 10 the Practice on the Crown side of the Queen's Bench Division ; including 
Appeals from Inferior Courts Tables of Court Fees, Scales of Costs ; together with 
Notes, Cases, and a Fun iljex. By F. H. Short, Chief Clerk of the Crown 
Office. In 8vo, price la^ *7^(^, x886. 



28 STEVENS &• HAYNES, BELL YARD, TEMPLE BAR. 

Short's Taxation of Costs in the Crown 
Office. 

Comprising a Collection of Bills of Costs in the Various Matters Taxable iA that 
Office, induding Costs upon the Prosecution of Fraudulent Bankrupts and on 
Appeals from Inferior Courts ; together with a Table of Court Fees, and a Scale of 
Costs usually allowed to Solicitors, on the Taxation of Costs on the Crown Side of 
the Queen's Bench Division of the High Court of Justice. By Frkdk. H. Short, 
Chief Clerk in the Crown Office. In 5vo, price iotf., cloth. 1879. 

Shower's Cases in Parliament 

Resolved and Adjudged upon Petitions and Writs of Error. Fourth Edition. 
Containing additional cases not hitherto reported. .Revised and Edited by 
Richard Loveland X-ovkland, of the inner Temple, Barrister-at-Law ; Editor 
of "Kelyng's Crown Cases," and "Hall's Essay on the Rights of the Crown in 
the Seashore." In 8vo, price 4/. 45., best calf binding. 1876. 

Simpson's Law and Practice relating to 
Infants. 

By Archibald H. Simpson, M.A., of Lincoln's Inn, Barrister-at-Law, and 
Fellow of Christ's College, Cambridge. Third Edition. By E. J. Elgood, 
B.C.L., M. A., of Lincoln's Inn, Barrister-at-Law. In 8vo, 21J. 1909. 

Slater's Law of Arbitration and Awards. 

With Appendix containing the Statutes relating to Arbitration, and a collection 
of Forms and Index. Fourth Edition. By Joshua Slater, of Gray's Inn, 
Barrister-at-Law. Crown 8vo, price 6f. 6^., cloth. 1905. 

Slater's Principles of Mercantile Law. 

By Joshua Slater, of Gray's Inn, Barrister-at-Law. Third Edition. Crown 
8vo, price 6j. 6flf., cloth. 1507. 

Smith's Law and Practice in the Ecclesi- 
astical Courts. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 
" A Summary of Company Law " and '* A Summary of the Law and Practice in 
Admiralty." Fifth Edition, in 8vo, 8j. 1902. 

*' His object has been, as he tells us in his preface, to give the student and general reader a (air 
outline ot the scope and extent of ecclesiascical law, of the principles on which it is founded, of the 
Courts by which it is enforced, and the procedure by which these Courts are regulated. We think 
the book well fulfils its object. Its value is much enhanced by a profuse citation of authorities for 
the propositions ooDtained in it." — Bar ExtumntUkm JoMrnai, 

Smith's Law and Practice in Admiralty. 

For the use of Students. By Eustace Smith, of the Inner Temple ; author of 

'* A Summary of Company Law." Fourth Exlition, in 8vo, price iolt., cloth. 1892. 

" ITie book is well arranged, and forms a good introduction to the subject."— >Si»i!fViV^r»' JcttmmL 

" It is, however, in our opinion, a well and carefully written little work, and should be in the 

hands of every student who is taking up Admiralty Law at the Final." — Law Student^ Journal, 

" Mr. Smith has a happy knack of compressing a large amount of useful matter in a small conpaas. 
The present work will doubtless be received with satisfaction equal to that with which his previoas 
' Sumnuu-y ' has been met." — Oxford and Cambridge Undergraduatts' ycnmal. 

Smith's Quarter Sessions Practice. 

A Vade Mecum of General Practice in Appellate and Civil Cases at Quarter 
Sessions. By FkEDERtcK James Smith, of the Middle Temple, Barrister-at-Law, 
and Recorder of Mai^ate. In Royal i2mo, price 2Qr., cloth. 1882. 
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Smith's Short Practical Company Forms. 

By T. Eustace Smith, of the Inner Temple and Lincoln's Inn, Barrister-at-Law, 
Author of " A Summary of the Law of Companies," etc., assisted by Roland E. 
Vaughan Williams, of the Inner Temple, Barrister-at-Law. In 8vo, price 8;., 
cloth. 1896. 

*' This collection of Company Forms should certainly prove of service to secretaries, directors, 
and others interested in the practical working of companies. . . . The forms themselves are short 
and to the point. "~Z.aw Times. 

Smith's Summary of Joint Stock Com- 
panies' Law under the Companies (Con- 
solidation) Act, 1908. 

By T. Eustace Smith, Barrister-at-Law. Eleventh Edition, in Svo, price 71. 6d. 
cloth. 1909. 

" The author of this handbook tells us that, when an articled student reading for the final 
cjnuntnation, he felt the want of such a w<N-k as that before us, wherain could be found the main 
Drindples of a law relating to joint-stock complies . . . Law students may well road it ; for 
Mr. Smith has very wisely been at the pains of giving his authority for all his statements of the law 
or of practice, as aoplied to joint-stock company business usually transacted in solicitun' chambers. 
In fact, Mr. Smith has by his little book offered a fresh inducement to students to make themselves— 
at all events, to some extent — acquainted with company law as a separate branch of study." — Lam 
Tittus. 

" These pages give^ in the words of the Prefisce, ' as briefly and concisely as possible a general 
view both of the prinaples and practice of the law afiiecting companies.' The work a excellently 
printed, ami authorities are cited ; but in no case is the v«ry language of the statutes copied. The 
plan is good, and shows both grasp and neatness, and, both amongst students and laymen, 
Mr. Smith's book ought to meet a ready sale." — Law JoHmaL 



Snell's Principles of Equity. 



Intended for the use of Students and the Profession. By Edmund H. T. Snrll, 
of the Middle Temple, Barrister-at-Law. Fifteenth Eidition. By Archibald 
Brown, M.A. Edin. and Oxon., and B.C.L. Oxon., of the Middle Temple, 
Barrister-at-Law ; Author of'** A New Law Dictionary,'* ** An Analysis of Savigny 
on Obligations,*' and the '* Law of Fixtures." In Svo, price 211., cloth. 1908. 



South African Republic, 



Cases decided in the High Court of the, during the Year 1893, as reported by 
J. B. M. Hertzog, B.A., LLD., (late) First Puisne Judge of the Orange Free 
State, formerly an Advocate of the High Court of the South African Republic. 
Translated by J. Woodford S. Leonard, B.A., LL.B., formerly an Advocate of 
the High Court of the South African Republic, Advocate of the Supreme Court of 
the Transvaal Colony. And revised by the Hon. J. G. KoTz6, K.C., late Chief 
Justice of the South African Republic, subsequently Attorney-General of Rhodesia, 
and now Judge President of the Eastern Districts Court in the Cape Colony. In 
royal Svo, bound in half-calf, price 50T. net ; postage is, extra. 



South African Republic, 



The OflScial Reports of the High Court of, translated into English, with Index 
and Table of Cases. By Walter S. Webber, and revised by the Hon. J. G. 
KoTZ^, K.C., Late Chief Justice of the South African Republic, subse<^uently 
Attorney-General of Rhodesia, and now Judge President of the Eastern Districts* 
Court in the Cape Colony. Vol. L— 1894. Vol. 11.-1895. Vol. HI.— 1896. 
Vol IV. — 1897. Translated by the Hon. Mr. Justice KoTz£. In rojral Svo, 
bound in half-calf, price 5Qr. net each ; postage u. extra. 

Story's Commentaries on Equity Juris- 
prudence. 

Second English Edition. £•„-, the Twelfth American Edition. By W. E. Grigsby, 
LL.D. (Lond.), D.C.t^ /nxoo.)« ^^ °^ ^^^ ^""^ Temple Barrister-at-Law 
In royal Svo, noo pag«« 1 7,^ 45 j., cloth. 1892. 

•• It is high testimony to tK? 0^ r iao of Story, and to the editorship of Dr. Grigsby, that another 
edition should have been c^ii ^ ^^nU^ The work has been rendered more perteci by additional 
Indices."— J!:«w Timit, ^^^ fyf' ' " 
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Tarring:' s Chapters on the Law relating 
to the Colonies. 

To which are appended Topical Indexes of Cases decided in the Privy Council on 
Appeal from the Colonies, Channel Islands and the Isle of Man, and of Cases 
relating to the Colonies decided in the English Courts otherwise than on Appeal from 
the Colonies. By Charles James Tarring, M.A., sometime Judge of H.B.M.'s 
Consular Court, Constantinople, and H.M/s Consul ; late Chief Justice of Grenada, 
W. Indies; Author of ** British Consular Jurisdiction in the East,** "A Tarkish 
Grammar," &c. Third Edition, much enlarged, in 8to, price 2ij., cloth. 1906. 

Contents :— Table of Cases Cited— Table of Statutes Cited. Introdactory : Defi- 
nition of a Colony. — Chapter I. The laws to which the Colonies are subject: 
Section i. In newly-discovered countries; Section 2. In conquered or ceded 
countries; Section 3. Generally. — Chapter II. The Executive; Section I. The 
Governor (A. Nature of his omce, power, and duties — B. Liability to answer for 
his acts: I. Civilly — i. (a.) In the courts of his Government, b. In the English 
courts. 2. For what causes of action. II. Criminally) — Section 2. The Executive 
Council. Chapter III. The Legislative Power : Section i. Classification of 
Colonies ; Section 2. Colonies with responsible government ; Section 3. Privileges 
and powers of colonial Legislative Assemblies. Chapter IV. The Judiciary and 
the Bar. Chapter V. Appeals from the Colonies. Chapter VI. Imperial Statutes 
relating to the Colonies. Section i. Imperial Statutes relating to the Colonies 
in general ; Section 2. Subjects of Imperial Legislation relating to the Colonies 
in general ; Section 3. Imperial Statutes relating to particular Colonies. Topical 
Index of Cases decided in the Privy Council on appeal fiom the Colonies, the 
Channel Islands, and the Isle of Man. Index of some Topics of English Law 
dealt with in the Cases. Topical Index of Cases relating to the Colonies decided 
in the English Courts otherwise than on appeal from the Colonies. Index of 
Names of Cases. Appendix I. Appendix II. General Index. 

Tarring:'s British Consular Jurisdiction in 
the East. 

With Topical Indices of Cases on Appeal from, and relating to, Consular Courts and 
Consuls ; also a Collection of Statutes concerning Consuls. By C. J. Tarring, 
M.A., Chief Justice of Grenada. In 8vo, price is, 6<f., cloth. 1887. 

Tarring's Analytical Tables of the Law of 
Real Property. 

Drawn up chiefly from Stephen's Blackstone, with Notes. By C. J. Tarring, of 
the Inner Temple, Barrister -at-Law. In royal 8vo, price 5^., cloth. 1882. 

" Great care and considerable skill have been shown in the compilation of thew tables, which 
will be found of much service to students of the Law of Real Property." — Law Timts. 

Taswell-Langmead's Eng:li5h Constitu- 
tional History. 

From the Teutonic Invasion to the Present Time. Designed as a Text-book for 
Students and others. By T. P. Taswbll-Langmbad, B.C*L., of Lincoln's Inn, 
Barrister-at-LAW, formerly Vinerian Scholar in the University and late Professor of 
Constitutional Law and History, University College, London. Sixth Edition, 
Revised throughout, with Notes. By Philip A. Ashworth, Barrister-at-Law; 
Translator of Gneist's '* History of the English Constitution." In 8vo, price 15^., 
cloth. 1905. 

Thomas's Leading: Statutes Summarised. 

For the Use of Students. By Ernkst C. Thomas, Bacon Scholar of the Hon. 
Society of Gray's Inn, late Scholar of Trinity College, Ozfoid; author of ** Leading 
Cases m Constitutional Law Briefly Stated. ' ' In one volume, 8vo, price 9;. , cloth. 1 878. 
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Thomas's Leading: Cases in Constitutional 
Law. 

Briefly Stated, with Introduction and Notes. By Ernest C. Thomas, Bacon 
Scholar of the Hon. Society of Gray's Inn, late Scholar of Trinity College, Oxford. 
Fourth Edition by C. L. Attenborough, of the Inner Temple, Barrister-at-Law. 
In 8vo, enlarged, price 6f., cloth. 1908. 

Thwaites's Articled Clerk's Guide to the 
Intermediate Examination, 

As it now exists on Stephen's Commentaries. Containing a complete Scheme of 
Work» Notes and Test Questions on each Chapter : List of Statutes. Also a com- 
plete Selected Digest of the whole of the Questions and Answers set at the 
Examinations on those parts of '* Stephen " now examined on, up to January, 
1902. Intended for the use of all Articled Clerks who have not yet passed the 
Intermediate Examination. Charles Thwaites, Solicitor. In ovo, price los. 
net, cloth. 1902. 

Trial of Adelaide Bartlett for Murder. 

Complete and Revised Report. Edited by Edward Bbal, B.A., of the Middle 
Temple, Barrister-at-Law. With a Pre£Du:e by Sir Edward Clarke, K.C. In 8vo, 
price lOf., cloth. 1886. 

Van Leeuwen's Commentaries on the 
Roman -Dutch Law. 

Revised and Edited with Notes in Two Volumes by C. W. Decker, Advocate. 
Translated from the original Dutch by J. G. K0TZ6, LL.B., of the Inner Temple, 
Barrister-at-Law, and Chief Justice of the Transvaal. With Facsimile Portrait in 
the Edition by Decker of 1780. In 2 Vols., royal 8vo, price 90J., cloth. 1887. 

Waite's Questions on Equity. 

For Students preparing for Examination. Founded on the Ninth Eklition of Snell's 
" Principles of Equity/* By W. T. Waite, Barrister-at-Law, Holt Scholar of the 
Honourable Society of Gray's Inn. In 8vo, price 2j., sewed. 1889. 

Walker's Compendium of the Law relat- 
ing to Executors and Administrators. 

With an Appendix of Statutes, Annotated by means of References to the Text. 
By W. Gregory Walker, B.A., Barrister-at-Law, and Edqar J. Elgood, 
B.C.U, M.A., Barrister-at-Law. Fourth Edition by E. J. Elgood, B.C.L., M.A. 
In one volume, 8vo, price 211., cloth. 1905. 

"We hiehly approre of Mr. Walker's arrange aenL .... The Notes are full, and as far as we 

haTe been able to ascertain, carefully and accurately compiled We can commend it as 

bearing on \t% face evidence of skilful and careful labour, «ad we andcipate that it will be found a 
very iccepuble submutute for the ponderous tomes of the much esteemed and valued Williams." — 
Law Times. 

** Mr. Walker is fortunate in his choice of a subject, and the power of treating it saccincdy ; for 
the ponderous tomes of Williains, however satisfactory as an authority, are necessarily inconvenient 

for reference as well as expensive On the wlioie we are inclined to think the book a good 

and useful one." — Law JourmaL 

Walker's Partition Acts, 1868 & 1876. 

A Manual of the Law of pitrtition and of Sale, in Lieu of Partition. With the 
Decided Cases, and an AdP^^^^^ containing Judgments and Orders. By W. 
Gregory Walkbr, B.A '^^f lincoln's Inn, Barrister-at-Law. Second Edition, 
in 8vo, price 8j., cloth, v*'^^. 
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Walker &. Elg:ood's Administration of 
Deceased Persons by the Chancery Division 
of the His:h Court of Justice. 

With an Addenda giving the alterations effected by the New Rules of 1S83, and an 
Appendix of Orders and Forms, Annotated by References to the Text. By W. 
Gregory Walker and Edgar J. Elgood, of Lincoln's inn, Barristers-at-Law. 
In 8vo, price 15^., cloth. 1883. 

Wertheimer's Law relating to Clubs. 

By the late John Wbrthkimer, Barrister-at-Law. Third Edition, by A. W. 
Chaster, Barrister-at-Law. In crown 8vo, price 71. 6^., cloth. 1903. 

** A convenient handbook^ diawn up with great judgment and perspicuity." — Morning Pnt. 
" Both useful and interesting to those interested ui dub management." — L«a» Times. 
" This is a very neat little book on an intetesting subjea. llie law is accurately and well 
expressed.'*— Z,mv Joumml, 

Westbury's (Lord) Decisions in the 
European Arbitration. 

Reported by Francis S. Rbilly, of Lincoln's Inn, Barrister-at-Law. Part L, 
price 7 J. dd.^ sewed. 

Whiteford's Law relating to Charities, 

Especially with reference to tlie validity and constraction of Charitable Bequests and 
Conveyances. By Ferdinand M. Whitkford, of Lincoln's Inn, Barrister-at- 
Law. In 8vo, price 6x., cloth. 1878. 

Whiteley's Licensing Act, 1904. 

By George Cecil Whiteley, M.A. Cantab., of the Middle Temple, Barrister- 
at-Law, Editor of the Third Edition of '* Whiteley's Licensing Laws," and Author 
of ** The Licensing Act, 1902." Price 5j. net. 

Williams' Petition in Chancery and 
Lunacy. 

Including the Settled Estates Act, Lands Clauses Act, Trustee Act, Winding-up 
Petitions, Petitions Relating to Solicitors, Infants, etc. , etc With an Appendix of 
Forms and Precedents. By Sydney E. Williams, Barrister-at-Law. In one 
volume, 8vo, price i&r., cloth. 1880. 

Willis's Negotiable Securities. 

Contained in a Course of Six Lectures. Delivered by Wl LLi am Wi llis, Esq. , K.C., 

at the request of the Council of Legal Education. Second Edition, in 8vo, price 

7x. 6</., cloth. 1901. 
" No one can fail to benefit by a careful penisal of this Tolome." — frith Law Tim**, 
*' We heartily commend them, not only to the student, but to everybody— lawyer and oommercia] 

man alike." — Tkt AccoMntant. 

** Mr. Willis is an authority second to none on the subiect. and in these lectures he summarises 

for the benefit not only of his confreres, but of the lay public tne knowledge he has gained through 

close study and lengthy experience." 

Willis's Law of Contract of Sale. 

Contained in a Course of Six Lectures. Delivered by Wiluam Willis, one of His 
Majesty's Counsel. At the request of the Council of Legal Education. In 8vo, 
price 'js. 6d,y cloth. 1902. 

Wilshere's Analysis of TaswelULang:- 
mead's Constitutional History. 

By A. M. Wilsherb, LL.B., Barrister-at-Law, of Gray's Inn. In crown 8vo, 
price 31. net. 1905. 
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logue of New Law Works may to obtained gratis upon appUoatlon to 8, d //.] 
STBVBN8 AND HAYNBS' LAW PUBLICATIONS. 
Second Edition, in Svo, price 21*. clothe 

[E LAW EELATING TO THE ADMINISTRATION 

OF CHARITIES under the Cliaritable Trusta Act, 1853-1894, and Local Goyernment 
Act, 1894. By Thomas Bouucuier-Chiloott, of the Middle Temple, Barrister-at-Law. 

Fij^EdiHon^ Jn Om^ Volunu, 30«. cloUi, 

~_ Being the Fifth Edition of 

SUCCESSION DUTIES ACTS; Comprisiiig 
86 Qeo. 8, c. fi2 ; 45 Geo. 8, o. 28 ; 55 Geo. 8, c. 184 ; 16 ft 17 Yict. c 61 ; the 
diatoms and Inland Revenue Acts, 48 Yict. c. 14 ; 44 Yict c. 12 ; and the New 
Estate Duty Finance Acts, 57 & 58 Yict c. 80, and 59 h 60 Yict. c. 28 ; with an 
Introduction and copious Notes, incorporating the Cases to 1896, ftc By Sir Lewis 
T. DiBDiN, M.A., D.C.L., and F. H. L. Ebrinoton, M.A., Barrister-at-Law. 



THE PROBATE, LEGACY, AND SUCCifiS 



Jfourtti JSdUton, m 6vo, price ws. oa. eiot/i, 

[TLINES OF THE LAW OF TORTS. By Riohabd ri»9. 

WOOD, M. A., of the Middle Temple, Barrister-at-Law. 

Third EdUiont crown Svo, price 6s, 6d, cloth, 

[E PRINCIPLES OF MERCANTILE LAW. By Josota 

Slater, Barrister-at-Law. 

Third Edition, in 8vo, price 16^. doCk, 

TREATISE ON THE STATUTE LAW OF THE 

LIMITATIONS OF ACTIONS. With an Appendix of Statutes, Il«ferencf« to Cases, 
and French Code. By H. T. Banning, M.A., Barrister-at-Law. Third Edition, by 
Abchibald Brown, of the Middle Temple, Barrister-at-Law. 

Fourth Edition, in 8vo, price 205. cU^h, 

COMPENDIUM OF THE LAW OF PROPERTY IN 

LAND. For the use of Students an<l the Profession. Fourth Edition^ with Addenda, 
nYing tlie Land Transfer Act, 1897, with references to the Text. By Wiluam 
DouoLAS Edwards, LL.B., of Lincoln's Inn, Barrister-at-Law. 

Fourth Edition^ crown 8w, price 69. 6<f. cloth, 



[E LAW OF ARBITRATION AND AWARDS. With 

Appendix containing the STATUTES RELATING TO ARBITBATION, and a 
collection of Forms and Index. By Joshua Slater, of Gray's Inn, Barrister-at- 



Law. 



<CONCISE 



Third Edition, in royal Svo, price 26«., 

TREATISE ON PRIVATE 



INTERNA- 

TIONAL JURISPRUDENCE. Based on the decisions m the English Courts. By 
John Aldsbson Footb, one of His Majesty's Counsel. 

Just Published. Second Edition, in %vo, price 30s. doth, 

[E PRACTICE ON THE CROWN SIDE OF THE 

QUEEN'S BENCH DIVISION of Her Majesty's High Court of Justice (founded on 
Comer's Crown Office Practice), including Appeals from Inferior Courts. With Appen- 
dices of Rules and Forms. By F. Hugh Short, Chief Clerk of the Crown Office, and 
FbanoisH. Mbllob, K.C, Barrister-at-Law. 

Just published. Tenth Edition, Svo, price lOs. 6d. doth, 

tJGWOOD'S PRINCIPLES OF THE LAW OF BANK- 

RUPTCY ; Embodying the Bankruptcy Acts, 1888 and 1890 ; part of the Debtors Act, 
1869 ; the Bankruptcy Appeals (County Courts) Act, 1884. With an Appendix contain- 
ing Schedules to the Bankruptcy Act, 1888; the Bankruptcy Rules, 1886 and 1890, &c. 
Tenth Edition. By R. Rinowood, of the Middle Temple, Barrister-at-Law. 

Fourth Edition, in demy 8vo, price 25*. cloth, 

TREATISE UPON THE LAW^ OF , EXTRADITION 

and the Practice thereunder in Great Britain, Canada, the United States, and France, 
with the Conventions upon the Subject existing between England and Foreign Nations, 
and the Cases decided tnereon By Sir Edward Clarke, Knt., K.C, Her Majesty's 
Solicitor-General, 1886-1892. Formerly Tancred Student of Lincoln's Inn. Fourth 
Edition, prepared by the Author and E. Percival Clarke, B.A., of Lincoln's Inn, 
Barrister-at-Law. 
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